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PREFACE. 



In the year 1850, the Committee of the Associate 
Institution for Improving and Enforcing the Laws for 
the Protection of Women, offered a prize of One Hun-# 
dred Guineas for the best Essay on " The Laws for the 
Protection of Women." The objects which the Com- 
mittee had in view are thus stated in their fifth annual 
Eeport : — 

*^From the first establishment of the society its 
parliamentary proceedings have been much impeded by 
the great diversity of opinion existing as to the real 
state of the laws in reference to the protection of 
women. Some pubKc men have ventured to maintain 
that the law, in its present state, is amply suflScient, 
and therefore requires no alteration or improvement ; 
while others contend that the law requires great altera- 
tion, and that its present state, so far as the protection 
of women is concerned, is a disgrace to our statute- 
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book. All experience goes to confirm the latter of 
these views. But it has been asserted, again and again, 
that the failures which have taken place in the applica- 
tion of the law, have not resulted from any defect in 
the law itself, but from the manner in which it has 
been sought to be carried into effect, and that, if the 
law were fairly tried, it would be found sufficient to 
meet (with very few exceptions) all the cases which 
ought to be made subject to legal proceedings. A 
reference to the speeches made in the two Houses of 
•Parliament, during the progress of the society's dif- 
ferent Bills, will serve to show the variety of opinion 
that is entertained, and the manner in which that 
difference of opinion is brought to bear against the 
society's operations. Your Committee have often felt 
the need of some work of authority, to which these 
conflicting opinions might be referred, and they have 
been frequently recommended to procure the publica- 
tion of such a work. But serious obstacles appeared to 
present themselves in determining the proper mode of 
carrying such a recommendation into effect. It was 
suggested that these obstacles might be overcome by 
the publication of a Prize Essay devoted especiaUy to 
the legal and legislative view of the question ; and in 
the month of June, 1849, this suggestion was formally * 
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submitted to a very full meeting of the Committee. The 
mutter was allowed to stand over until January^ 1850, 
wheB a gentleman was requested to prepare a paper on 
the subject, that the matter might be seriously con- 
sidered. That paper was submitted to the Committee, 
at a subsequent meeting, and was then placed in the 
hands of a legal gentleman, for his revision. A sub- 
committee was afterwards appointed to consider this 
subject, whose report was adopted. 

^^ As your Committee were anxious to obtain the 
sanction of their constituents in this matter, they de- * 
termined to take no further steps until it had been 
submitted to the subscribers and friends of the society. 
A Besolution was accordingly prepared, which was 
adopted, unanimously, at the society's annual meeting, 
last year, recommending that a premium, of a consider- 
able amiount, should be offered for an Essay of high 
literary ability, and legal authority, on the present 
state of the Laws relating to the Protection of Women, 
and the improvements required. In addition to this, 
your Committee determined to take the opinion of a 
number of the society's parliamentary and other 
influential friends, who were not present at the annual 
meeting, and for this purpose they appointed a deputa- 
tion to see as many as possible on the subject. The 
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book. All experience goes to confirm the latter of 
these views. But it has been asserted, again and again, 
that the failures which have taken place in the applica- 
tion of the law, have not resulted from any defect in 
the law itself, but from the manner in which it has 
been sought to be carried into effect, and that, if the 
law were fairly tried, it would be found sufficient to 
meet (with very few exceptions) all the cases which 
ought to be made subject to legal proceedings. A 
reference to the speeches made in the two Houses of 
•Parliament, during the progress of the society's dif- 
ferent Bills, will serve to show the variety of opinion 
that is entertained, and the manner in which that 
difference of opinion is brought to bear against the 
society's operations. Your Committee have often felt 
the need of some work of authority, to which these 
conflicting opinions might be referred, and they have 
been frequently recommended to procure the publica- 
tion of such a work. But serious obstacles appeared to 
present themselves in determining the proper mode of 
carrying such a recommendation into effect. It was 
suggested that these obstacles might be overcome by 
the publication of a Prize Essay devoted especially to 
the legal and legislative view of the question; and in 
the month of June, 1849, this suggestion was formally « 
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yersal satisfactioii. The Committee are disposed to 
hope that the Prize Essay will not only be an autho- 
rity on the actual state of the law at the present time, 
but will contain valuable information and suggestions, 
that will greatly help the society in its future pro- 
ceedings, and that it will be a very powerful instru- 
ment in awakening the attention of the legislature to 
the importance and practicability of the society's 
objects." 

The following were the stipulated conditions : — 

''The Essay should be historical, theoretical, and 
practical. 

**It should give a clear and concise view of the 
policy of law prevailing in this and other coimtries, in 
the present and in earlier times, with respect to the 
protection of women from the machinations and allure- 
ments of vice. 

** It should attempt an appreciation of the different 
views of law and of morals, which its historic survey 
would exhibit, as having been from time to time pre- 
dominant in legislation, and it should set forth what 
may appear to the writer to be the true principles of 
legislation in this respect. 

"In explaining the actual state of the law in this 
country at the present time, it should seek to be emi- 
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expressions of opinion thus elicited were, almost uni- 
versally, in favour of the project, while the legal 
gentlemen who were consulted stated, as their opinion, 
that the mere investigation to which the preparation of 
such a work would necessarily give rise, would effect 
an incalculable amount of good. 

" The Conmiittee then directed their attention to the 
appointment of adjudicators, and they are sure that it 
wiU be highly gratifying to the friends of the society, 
to learn that, in addition to the Lord Bishop of Oxford, 
• who has already rendered such valuable service to the 
cause, they succeeded in obtaining, as adjudicators, two 
of the most eminent lawyers of the day, — Sir W. Page 
Wood, M,P., Her Majesty's Solicitor-General, and 
Mr. Roundell Palmer, M. P., Q. C. 

** With these arrangements, there is every reason to 
believe that the subject will have already engaged the 
attention and called forth the active competition of the 
rising legal talent of the country. The proposition has 
been made known extensively amongst literary and 
legal men, and the Committee have been much encou- 
raged by the expressions of approval which have been 
given to it, both by the press and by many highly 
influential friends of the society. So far as the Com- 
mittee are able to judge, it has appeared to give uni- 
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versal satisfactioii. The Committee are disposed to 
hope that the Prize Essay will not only be an autho- 
rity on the actnal state of the law at the present time, 
but will contain valuable information and suggestions, 
that will greatly help the society in its future pro- 
ceedings, and that it will be a very powerful instru- 
ment in awakening the attention of the legislature to 
the importance and practicability of the society's 
objects." 

The following were the stipulated conditions : — 

"The Essay should be historical, theoretical, and 
practical. 

"It should give a clear and concise view of the 
policy of law prevailing in this and other coimtries, in 
the present and in earlier times, with respect to the 
protection of women from the machinations and allure- 
ments of vice. 

" It should attempt an appreciation of the different 
views of law and of morals, which its historic survey 
would exhibit, as having been from time to time pre- 
dominant in legislation, and it should set forth what 
may appear to the writer to be the true principles of 
legislation in this respect. 

^^In explaining the actual state of the law in this 
country at the present time, it should seek to be emi- 
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nently practical^ and to constitute itself a guide to the 
lawyer, the legislator, the magistrate, and the thinking 
public. It should suggest the best practical reforms, 
and the modes of obtaining them, with the probable 
results of the improvements in law which its author 
would recommend. 

** Accurate references to authorities are obviously 
very desirable. 

^^ The Essay should conclude with a succinct and 
lucid summary of its author's historical, theoretical, and 
practical views. 

" The prize of one hundred guineas is to be con- 
sidered as entitling the Committee to the exclusive 
copyright of the successful Essay. 

" The right is reserved to the adjudicators of with- 
holding the prize, should none of the Essays be, in 
their opinion, deserving of it. 

" The Essays of unsuccessful competitors will be re- 
turned to them. 

" The Committee desire to have the Essay of such a 
length as could be comprised in a crown octavo 
volume, of from 250 to 350 pages of small pica. 

"The Lord Bishop of Oxford, Mr. W. Page 
Wood, Q. C, M. P., and Mr. Roundell Palmer, Q. C, 
M. P., have kindly consented to act as adjudicators. 




PBEFAOE. Xlll 

** Essays mast be sent in to the offices of the Asso- 
date Institution^ 5. Upper Charles Street, Parliament 
Street, Westminster, under cover addressed to the 
Conmiittee, on or before July 15th, 1851. 

^* Each Essay must be distinguished by a motto, and 
accompanied by a sealed envelope endorsed with a 
amilar motto, and containing the name and address of 
the writer. None of the envelopes will be opened 
before the prize shall have been awarded." 

The Lord Bishop of Oxford, Vice-Chancellor Sir 
William Page Wood, and Roundell Palmer, Esq., 
Q. C, M. P., accordingly acted as adjudicators. Se- 
veral Essays were sent in, and the following is the 
adjudicators' Report, dated May 30th, 1853: — 

" At a meeting of the arbitrators of the prize offered 
by the Associate Institution, for the purpose of decid- 
ing on the successful Essay, it was unanimously agreed 
that, in their judgment, the Essay bearing the title 
*Ne corrumpere et corrumpi saeculum vocetur,' de- 
serves the prize. 

(Signed) «S. OxoN. 

"W. P. Wood. 
"R. Palmer." 
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The Bum of one hundred guineas has been paid to 
the successful competitor^ James Edward Davis, Esq., 
of the Middle Temple, Barrister-at-Law ; and the Essay 
is now published by the Society, 



Offices of the Associate Institution, 
5. Upper Charles Street, 

Parliament Street, Westminster. 

November, 1853. 
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ESSAY, 



&c. 



L ANCIENT LAWS AND INSTITUTIONS. 

In all countries and at all times, from the eariiest dawn 
of civilisation to the most recently constituted state, 
where anything worthy the name of a system or code 
of laws has been attempted or established, we meet with 
some provisions peculiarly affecting the position and 
well-being of woman, distinct from those general rules 
which relate to both sexes alike. 

Taken in their most extended signification, these 
provisions include not only such as relate to her per- 
sonal protection, but those also which refer to her in 
the various capacities of child, wife, and mother, in somq 
instances conferring privileges, in others creating dis- 
abilities. It is not, however, into such a wide field of 
inquiry that I am about to enter, but simply to investi- 
gate the operation of those laws which, independently 
. of the ties and consequences of marriage, regulate and 
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control the intercourse of man with woman, and more 
especially those laws having for their object, directly or 
indirectly, the protection of women from the machina- 
tions and allurements of vice. 

The physical constitution of woman, and the part 
which she is destined to perform in the economy of the 
world, independently of all higher considerations, render 
the establishment of some such regulations a matter of 
absolute necessity. The requirement does not depend 
on the position which woman holds in the scale of 
society. Whether man places her on a level with him- 
self, or estimates her merely as his slave, still there 
must be legislation in respect of her, if not for her, — 
still she must be protected. 

Nevertheless, the motive which prompts the establish- 
ment of municipal rules and laws affecting the sex will 
be found a material element in considering their 
nature and operation. Moreover, we find, in tracing 
these laws to their source, that they vary in different 
countries and at different periods ; that what was a suf- 
ficiently comprehensive provision in one age, is weak 
and powerless in the next ; and that the municipal rule 
restraining brute force is of no avail against the subtle- 
ties of fraud. We are consequently led to perceive, 
that in the laws under consideration there is a distinc- 
tion between those having for their object the protection 
of women from open violence, and those which seek to 
shield her from the allurements and contrivances of the 



seducer* There is a third branch of these laws^ which 
controls the promiscuous indulgence by either sex of inr 
ordinate lust, as injurious to the peace and welfare of 
society. 

The distinctions between these three classes are 
greater than at first appear. The first and second are 
so far allied that they have the common object of pro- 
tecting the individual and the sex* But while the first 
is merely the extension to woman of those rights of 
freedom from violent coercion, and the preservation of 
personal liberty enjoyed in all communities, the second 
adopts a higher and more refined principle, treating 
fraud as equivalent to force, and also taking into consi- 
deration the condition and comparative inability of the 
woman to guard against it. 

The third class, on the other hand, has not for its 
immediate object the adjustment of the particular rights 
and wrongs of the individuals with whom it deals. 
Whether the persons of both sexes are so far acting in 
concert and without fraud as not to fall within the scope 
of the first or second class, or whether the woman be 
indeed the victim of the art and design of man, the law 
interferes for the sake of others, for the peace of the 
community at large, for the interests of morality and 
the happiness of mankind. 

It is the second class or branch that is the subject of 
this essay. But while the immediate purpose is to in- 
quire into the state of the laws in this country having 
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for their object the protection of women from the ma- 
chinations and allurements of vice, the connection of the 
other divisions indicated, is obvious. In viewing the 
progress of legislation in guarding woman from the 
designs of th& profligate, we must trace the laws back 
to their origin in the provisions against violence. So, 
although the object of a particular enactment may be 
the restndnt of open and notorious profligacy and im- 
morality in both sexes, its operation may also protect the 
inexperienced woman from ruin, and, on the other hand, 
the restrdnt on individual design may preserve general 
morality. 

Thus the laws by which Plato would protect the 
growth of his ideal republic, providing against indul- 
gence in lustful desires, and restraining men from in- 
tercourse with women (whether bondwomen or free) 
other than their wives, on the penalty of being deprived 
of all honours as citizens; and those enactments (far 
separated in time and country from the conceptions of 
the Attic philosopher) of the Anglo-Saxon kings and 
their " vAtani^ reciting that fornication was prohibited 
by the law of God, and mulcting in various sums those 
who led women into the paths of vice, had one effect in 
common — the preservation of female chastity. The 
object in the one case was the conservation of the phy- 
sical strength of man and the increase of the human 
race ; in the other, the fulfilment of Divine command 
nad the atonement and compensation for private injuries: 



the means and end of each different ; the result to a 
great extent alike. 

Therefore, although we preserve and bear in mind the 
different objects of the various provbions, and direct our 
inquiries to one peculiar branch, it will be necessary, in 
presenting a complete view of the history and effects of 
particular laws, to notice the other classes already men- 
tioned, as bearing to a greater or less extent upon the 
subject matter before us. 

In the first place I shall take a glance at the various 
laws instituted in the earliest civilised states of the 
world, their object, effect, and connection, until we arrive 
at the laws of this country. Then, tracing their pro- 
gress down to the present period, I purpose giving a 
practical explanation, as concise as may be, of the actual 
state of the law in this country at the present time, so 
as to serve as a guide to the lawyer, the legislator, the 
magistrate, and the thinking public. 

Having accomplished this, I shall give some account 
of the laws adopted by modern states of Europe and in 
other parts of the world, where, from recent revision, 
or from other causes, such notice is desirable. 

Lastly,, proceeding to comment on the condition of 
the law in this country, I shall endeavour to point out 
its shortcomings and inadequacy to cope with existing 
evils, and the efforts that have been made from time 
to time to cure those deficiencies ; placing before the 
reader, as I proceed, such suggestions for amending the 
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law as occur to me tt> be practicable and consistent 
with the great ends the statesman and legislator should 
always have in view. 

.The antiquity of the Jewish law, independently of 
all higPier considerations, entitles it to the first notice. 

It is declared that the seducer of a virgin not be- 
trothed shall " endow her to be his wife," but " if her 
father utterly refuse to give her unto him, he shall pay 
money according to the dowry of virgins." * A subse- 
quent law for this particular case provided that the man 
should give the damsel's father fifty shekels of silver, 
^^and she shall be his wife; because he hath humbled 
her, he may not put her away all his days." f 

Not only adultery, but the carnal intercourse of a 
woman betrothed to a husband with another man, was 
a capital offence in both} ; but the same offence in a 
bondwoman was not punishable with death, but with 
scourging, " because she was not free." § 

The forcible violation of a " betrothed damsel" was a 
capital offence in the man, but no offence of course in 
the woman ; ^^ for as when a man riseth against his 
neighbour, and slayeth him, even so is this matter." || 

There is no distinct and separate provision for the 
rape of an unbetrothed virgin. 

Whoredom was expressly denounced. Parents were 

♦ Ex. xxii. 16, 17. + Deut. xxii. 28. 

t Id. 23, 24. § Levit.xix.20. 

II Deut. xii. 26. 



forbidden to prostitute their daughters, and the price of 
it was forbidden to be carried into the Temple.* 

These laws, with respect to adultery and fornication, 
were confined to persons of the Jewish nation, their laws 
not extending to foreigners, who were permitted to keep 
public stews, t 

The peculiar nature of the Jewish rites and obser- 
vances, the few certain facts beyond what has been 
already stated, preclude the possibility, even if it were 
otherwise desirable, of any dissertation on these laws. 
They may be, therefore, with no impropriety passed 
over without comment, although not without notice. 

From these provisions we pass to the consideration 
of those instituted in the republics of Greece, some of 
whose customs are supposed to be derived from the 
laws of the Jews. Leaving as an unprofitable task 
the review of the legendary accounts of the rapes of 
the heroic ages, and the vengeance and wars they 
gave rise to, I proceed at once to notice the codes of 
the two leading states of Attica and Lacedaemonia. 

By the laws of Solon for the Athenians, the forcible 
ravishment of a free woman was punished, according to 
Plutarch, with a fine (recoverable by action) of one 
hundred drachmae, or, if previously a virgin, with a fine 
of one thousand drachmae. Other accounts merely state 

* Deut. xxiii. 17, 18.; Levit. xix. 29. 

t Potter's Grecian Antiq., citing Grotius in Matthsei, cap. 

V.27. 
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generally that the convicted party was mulcted in a sum 
equal to twice that at which the damages were laid ; and 
the pljuntiff in such case received one half of the fine, 
and the state, as a party mediately injured, the other. 
To reconcile these accounts, the rape is supposed to 
have been estimated by law at one hundred drachmaB, 
and that the plaintiff fixed the damages in reference to 
other injuries, simultaneous with, or consequent upon, 
the perpetration of the main offence.* 

The offender, whether he had effected his purpose by 
solicitation or force, was obliged, in the case of a virgin, 
to marry her. 

Common prostitutes were not within any of these 
rules ; and if the virgin or her mother had accepted any 
present from the man, he was not obliged to make her 
his wife, but she was looked upon in the light of a 
prostitute. The women themselves were punished with 
great severity. If any person discovered his sister or 
daughter, while unmarried, committing this offence, he 
was allowed to sell her as a slavcf 

Adultery appears to have been a crime from the 
earliest period, the punishment for which was in the 
discretion of the supreme magistrate. Hyettus, who, 
according to PausaniasJ, was the first who made a law 
and constituted punishments against adulterers, left 

* J. S. Mansfield, in Smith*s Diet, of Greek and Roman Antiq., 
art. ** Biaibjv Ai'jcj;," citing Meir. Att. Proc. 545. 
f Plutarch (Solon). 
} Bseoticis, 597, 598. edit. Harroy. 



9 

them at the mercy of any man who caught them in the 
act*; a provision which was adopted successively by 
Draco and Solon. 

The man as well as the woman was punishable. 
When taken up on suspicion, he was allowed to prefer 
his appeal to the Tbesmothetae, who walked about 
Athens in the night-time, correcting disorderly persons. 
These functionaries referred the case to the proper 
judges, who, if the crime was proved against the 
offender, had power to impose what punishment they 
pleased, short of death, and also to compel him to ob- 
tain sureties for his future chastity. The rich, however, 
generally escaped with a fine. 

There was no adultery unless a married woman was 
concerned. Nor was it adultery for a man to have 
sexual intercourse with a married woman who pros- 
tituted herself, or who was engaged in selling anything 
in the Agora. 

The husband might, if he pleased, take a sum of 
money from the adulterer by way of compensation, and 
detain him until he found sureties for the payment. If 
the alleged adulterer had been unjustly detained, he 
might bring an action against the husband ; and if he 
gained his cause, he and his sureties were released. If 
he failed, the law required the sureties to deliver up the 
adulterer to the husband before the court, to do what 
he pleased with him, except that he was not to use a 

* Pausanias, loc. cit Demosthenes (in Aristocratem). 




10 

knife or dagger. The husband might also prosecute the 
adulterer by action. 

With respect to women guilty of this offence, in 
addition to their liability to be sold as slaves, they were 
denied admission to any of the temples, and if found 
there, were beaten. They were not permitted to adorn 
their persons. If they did so, they were liable to have 
them torn off by any persons they encountered, as well 
as to be beaten to any extent short of death or actual 
mutilation. Their husbands, moreover, were forbidden 
to cohabit any longer with them. 

Concubinage was permitted even to husbands. These 
concubines (irdXXa/clSss) were inferior to lawful wives, 
whose dowry, or noble parentage, or some other adven- 
titious circumstance, gave them preeminence. The 
dowry seems to have been a decisive criterion as to 
whether the connection between a male and female 
Athenian, in a state of cohabitation, amounted to a 
marriage. It does not appear, however, very clearly, 
as has been observed, ** from what political classes con- 
cubines were chiefly selected, as cohabitation with a 
foreign woman was strictly forbidden by law, and the 
provisions made by the state for virgins of Attic 
families must in most cases have prevented their sink- 
ing to this condition. Sometimes, certainly, where 
there were several destitute female orphans, this might 
take place, as the next of kin was not obliged to provide 
for more than one ; and we may also conceive the same 
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to have taken place with respect to the daughters of 
families so poor as to be unable to supply a dowry.'' ♦ 

Thus^ while great laxity was allowed to the husband, 
the strictest conjugal fidelity was required on the part 
of the wife. 

The community of wives which existed among the 
Spartans and in other parts of Greece, neither interfered 
nor was thought inconsistent with the enforcement of 
laws analogous to those of Athens. This community 
of wives was introduced by Lycurgus, as tending (among 
other reasons) to the increase of children and the conse- 
i^uent growth of the state. Children were regarded, 
not so much as the property of their parents, as of the 
commonwealth, and women were looked upon by the 
state and by their husbands as little else than property 
for that end. Hence, to lend the wife to another was 
not considered as a dishonour to either side, being a 
voluntary arrangement with the consent of all parties, 
while the secret adultery or stealing of the wife was an 
invasion of the husband's rights. 

Plato, holding, as he did, the same principles, cannot 
be charged with inconsistency in recommending, in one 
place, a community of wives f, and in another, restrain- 
ing men from promiscuous intercourse.^ 

The ancient Greek legislators, therefore, considered 

* J. S. Mansfield, Smith*s Diet, of Greek and Boman Antiq., 
art. ** Concubina." 
t Republic. J The Laws. 
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tho relation of marriage as a matter not merely of 
private, but also of public or general interest. This 
was particularly the case at Sparta, where the subordi- 
nation of private interests and happiness to the real or 
supposed exigencies of the state, was strongly exem- 
plified in the regulations on this subject.* 

The public intercourse, nevertheless, permitted at 
Sparta by the Dorians generally, between the sexes 
was, comparatively at least, of so free and unrestricted 
a character, as to have given rise to the groundless 
charges of licentiousness which prevailed against the 
Spartan women. The Dorians were almost the only 
race, who, as a nation, regarded the higher attributes 
of the female mind as capable of cultivation, f 

The condition of prostitutes (hetaeraB), whose existence 
in the communities of Greece has been already alluded 
to, requires notice. They appear to have consisted of 
two classes : those iropvai who resided in a wopvsiov or 
brothel, and were kept in a state of slavery by the 
iropvoSoa-Kol (lenones), for the purposes of prostitution ; 
and, secondly, those hetasrse who lived alone and carried 
on prostitution on their own account, either as mistresses 
of particular individuals, or as common hetserae. In 
Athens the former class was principally composed of 
actual slaves whom the keepers of brothels compelled to 

* Whiston, in Smith*s Diet, of Greek and Roman Antiq., art. 
" Matrimonium.*' 
f MUllor, Dorians. 
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prostitution for the sake of enriching themselves 
There were some, however, who were not originally 
slaves, but either voluntarily entered into a contract 
with a brothel-keeper, or, having been educated in 
better circumstances, and for a better fate, had by mis- 
fortune lost their liberty, and were compelled by want 
to adopt this mode of living. Among these may be 
included those girls who had been picked up as young 
children and reared by the iropvoSoa-xoi with a view to 
their subsequent prostitution.* Thus all prostitutes 
kept in public or private houses were either real slaves, 
or at least looked upon and treated as such.f 

The hetaerse of the second class, or those who did not 
live in a brothel, were, on the contrary^ almost in- 
variably strangers or aliens, or freedwomen. The cases 
in which daughters of Athenian citizens adopted this 
life seem to have occurred but seldom. Whenever 
such a case happened, the woman was by law ex- 
cluded from all public sacrifices and offices, sank down 
to the rank of an alien, and became subject to the tax 
hereafter mentioned. She also generally changed her 
name. 



* For instances of this kind, see Demosthenes, and the comedies 
of Flautus. 

t L. Schmitz ; Smith's Diet., art. " *Eraipa** The. notion 
(adopted by Potter and other writers) that there was a distinetion 
in dress between modest women and prostitutes, is erroneous. 
Bekker, Charikles, vol. L p. 126., cited by Schmitz. 
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At Athens the number of these private hetaer® was 
very great. They often lived two or three together, 
and they are described as not only preserving their 
beauty, but paying great attention to the cultivation of 
their minds, so as often to render them superior in their 
acquirements to female citizens, and thus calculated to 
ensnare married men as well as the Athenian youths. 

The town, however, most notorious in Greece for the 
number of its hetasraB, as well as for their refined 
manners and beauty, was Corinth. At Sparta, and in 
most other Doric states, the hetseras never seem to have 
acquired that importance which they had in other parts 
of Greece. 

Not only did the young men at Athens, previous to 
their marriage, spend a great part of their time in the 
company of hetaeras without interference, but the state 
tolerated and even protected and obtained profit from 
these prostitutes. Both classes of women alluded to 
had to pay a tax, the collecting of which was every 
year let by the senate to such persons as were best 
acquainted with those who had to pay it. The hetasras, 
moreovery were under the superintendence of the Agora* 
nomi, or public police.* 

With respect to the brothels, the keepers of them had, 
like prostitutes, to pay the tax to the state, already men- 
tioned. Solon is said to have established one of these 

♦ Petitus, Leg. Att. v. tit 3. s. 2.- 
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houses, in which prostitutes were kept, and to have built 
the temple of Aphrodite Pandemus with the profit ob- 
tained from them. At a later period, the number of 
such houses at Athens was increased, and the persons 
who kept them, were called, as already stated, iropvo^ 
SoaKoL 

The degradation which followed when daughters of 
Athenian citizens prostituted themselves, also took place 
when a citizen kept one of these houses, which seems to 
have occurred very seldom.* 

Persons of the classes above enumerated acted a much 
more prominent and influential part in some of the 
Greek states than in any of the most demoralised 
. capitals of modem times. The irregular condition of 
private life consequent and necessarily attendant upon 
such a state of things, " seems to have arisen," says a 
writer of authority, "chiefly from two causes ; first, from 
ihe great love of sensual pleasures, which the Greeks ap- 
pear to have possessed even in a much higher degree than 
most other southern nations; and, secondly, from the 
generally prevailing indifference between husbands and 
wives. As regards the latter point, matrimonial life in 

* The preceding particuFars (when not otherwise stated) are 
gathered from Plutarch, Schmitz (art. " 'Erai/orr," in Smith's Diet.), 
Whiston (Id. art. " Matrimonium "), Potter's Antiq. of Greece, 
Limburg-Bronmer's Histoire de la Civilisation Morale et Religieuse 
des Grecs, Bockh's Pub. Econ. of Athens (translated by G. C. 
Lewis), Muller's Dorians (hj the same translator), and the various 
authorities cited by these writers. 
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the historical times of Greece was very different from 
that which we find described in the heroic age. How 
this change was brought about is not clear ; but it can 
scarcely be doubted^ that, generally speakings the 
Greeks looked upon marriage merely as a means of 
producing citizens for the state. The education of 
women was almost entirely neglected; they were thought 
a kind of inferior beings, less endowed by nature, and 
incapable of taking any part in public affairs, and of 
sympathising with their husbands. In an intellectual 
point of view, therefore, they were not fit to be agree- 
able companions to their husbands, who, consequently, 
sought elsewhere that which they did not find at home. 
It is true the history of Greece furnishes many pleasing 
examples of domestic happiness, and well-educated 
women: but these are exceptions, and only confirm the 
general rule. A consequence of all this was, that wo- 
men were bound down by rules whidi men might violate 
with impunity ; and a wife appears to have had no right 
to take steps against her husband, even if she could 
prove that he was unfaithful, although she herself was 
subject to severe punishment if she was detected." * 

The licence given to common women by the laws of 
Solon has, however, been attributed to the notion, that 
by permitting these practices, the Athenian youths were 

♦ Schmitz (art. "'Eratfja," Smith's Diet, of Greek and Eoman 
Antiq.). 
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not tempted to solicit the chastity of the wives and 
daughters of citizens.* 

Notwithstanding the sanction given to this public 
prostitution, the defilement of such women as were 
Athenian citizens was prohibited, as we have seen, 
under severe penalties. Persons guilty of prostituting 
them were punished with death. Athenians who were 
convicted of debauchery, among other crimes, were pro- 
hibited from speaking or giving their opinion in the 
assemblies of the citizens. 

Independently of the power of the Thesmothetae, the 
Court of Areopagus had cognisance of these immo- 
ralities, and control of disorderly and dissolute persons.! 

The laws of the Roman Empire, with reference to 
intercourse between the two sexes, previous to the Lex 
Juliay are lost in obscurity. 

The Lex Julia, of which the division now referred to 
is sometimes called " Lex Julia de adulteriis coercendis^^ 
^^ Lex Julia de adulteriis et stuproy^ or ^^ Lex Julia de 
pudicitia^^ was promulgated by Augustus Caesar about 
the year B.C. 17. 

Although, properly speaking, the word " adulterium " 
refers to a married woman, and ** stuprum^* to a virgin 
or widow, the Lex Julia used the former term indis- 
criminately. It will be convenient, however, to follow 

* Potter's Grecian Antiq. f Ibid. 
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the arrangement of Justinian's " Digest," and preserve 
the distinction, noticing the law of adultery for the 
purposes of comparison, and the more ready comprehen- 
sion of the other offences allied to it. 

In the earliest period of Boman history, when a 
woman violated conjugal chastity, the husband assembled 
her relatives, and this domestic tribunal determined the 
punishment. The Romans, however, had laws respect- 
ing adultery before the Lex Julia, and it is not unlikely 
that those enactments contained special penal provisions 
against adultery, and it is also not improbable that by 
the old law or custom, if the adulterer was caught in 
the fact, he and the wife were at the mercy of the in- 
jured husband. It seems also, that originally the act of 
adultery might be prosecuted by any person, as being a 
public offence; but under the emperors, the right of 
prosecution was limited to the husband, father, brother, 
and uncles of the adulteress.* 

By the Lex Julia, married women convicted of adul- 
tery lost the half of their jointure (dos) and a third 
part of their goods, and were also banished, but it seems 
only for a definite term, and not for life. The adulterer 
was mulcted in half his property, and banished in like 
manner. 

By a law of Constantine, the punishment of the 
adulterer became capital; Justinian confirming, in all 

* George Long, in Smith's Diet, of Greek and Boman Antiq., 
art. " Adulterium;" Dion. HaLii. 25.; Suet. Tib. 35. 



19 

probability, that law with reference to the adulterer, 
punished the woman by whipping, and confinement in a 
convent. At the end of two years, the husband might 
claim her, otherwise she remained for life in the convent, 
to which one third of her poods became forfeited, the 
remainder belonging to her children, if any, otherwise to 
her relatives. 

The father had power to kill his daughter and her 
seducer with his own hand, if found in his house in the 
act. If he killed only one of the parties, he brought 
himself within the penalties of the Cornelian law de 
Sicariis. The husband had power over the life of the 
man under the like circumstances, but he had no power 
to kill his wife. This law respecting the power of the 
husband was also the same with regard to a concubine. 
The distinction between the power of the husband and 
father was introduced by the Lex Julia. The Romans 
had previously adopted the Athenian law which gave 
the husband power to kill both the offending persons. 

It may be observed* that if the husband connived or 
led his wife into the crime, it was a good defence or 
answer on her part, and he was punishable instead. 

The crime of stuprum differed from adultery, being 
committed with a virgin or widow. 

It is not very clear what punishment was inflicted by 
the Lex Julia on the man guilty of this offence. In 
the Institutes of Justinian*, it is stated, that by this 

* Lib. iv. tit. 18. De publ. Jud. 
c 2 
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law, the punishment for etuprum in persons of rank 
was confiscation of half their goods, and in offenders 
of lower degree, corporal punishment and banishment, 
and, in the same paragraph, death (poena gladii) is de- 
scribed as the punishment for adultery, a statement 
which, the compilers of the Digest observe, is incorrect 
with respect to the latter offence*; but which is never- 
theless correct, if Justinian had adopted the law of 
Constantino, before mentioned. 

To constitute stuprum, it was necessary that the 
woman should be of chaste reputation, for the species of 
intercourse now spoken of, with an avowed prostitute, 
was not punishable. " Si ea quae stupro tibi cognita 
est, et passim venalem formam exhibuit, ac prostitutam 
meretricio more vulgo se praebuit, adulterii crimen in ea 
cessat." t 

Neither was it an offence within this law, if com- 
mitted with a bondwoman or slave, because, by the 
ancient laws of Bome, slaves had no civil rights. The 
master or owner, however, had a remedy by private 
action. 

♦ Pandectffi, lib. 48. tit. 5. 

f Ibid. lib. 48. tit. 5. sect. 2. art. 1 . Potbier, commenting on 
Ibis passage, says : ** Solebant mulieres quss impunitatem aclicen- 
tiam stupri habere vellent, meretriciam yitam apud aediles profiteri ; 
ut de quadam Vistilia prsetoria familia genita refert Tacitus, 
Annal. 2. 85. Scilicet (inquit) * Ex more inter veteres recepto, 
qui satis poenarum adversum impudicas in ipsa professione flagitii 
credebant.' " 
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Whoever, representing himself as single, but having 
a wife in fact, contracted marriage with another, was 
guilty of this crime and punishable for it; and the 
woman whom he deceived was assisted by the au- 
thorities in recovering back whatever property had been 
obtained from her under pretence of the marriage. 

It is to be observed, that in stuprum the father had 
not the same power over the life of his daughter as in 
the case of adultery ; but, as a general rule, a person 
was absolved from responsibility who killed another, 
found by him attempting to violate the chastity of a 
member of his family.* 

Concubinage was permitted by the laws of Bome. 
A married man, however, was not allowed to have a 
concubine, this legal concubinage consisting in the 
permanent cohabitation of an unmarried man with an 
unmarried woman. Before the passing of the Lex 
Julia et Papia Poppaea, indeed, the name of concubina 
was applicable to a woman who cohabited with a mar- 
ried man not divorced from his wifef; but this was 
not the state of legal concubinage which was afterwards 
established. It differed, therefore, from aduUerium, and 
stuprurriy which were offences, and from contubernium, 
which was the cohabitation of a free man with a slave, 
or the cohabitation of a male and female slave, between 
whom there could not be, among the Bomans, any 

* Digest, lib. 48. tit. 8. art. I. § 11. 
f Cicero, de Orat. i. 40. 
c 3 
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legal marriage. The offence of stuprum was therefore 
avoided, in the case of the cohabitation of a free man 
and an ingenua, by this permissive concubinage. It 
is probable, however, that such unions were not often 
made with ingenuae. 

It seems that there must have been some formal 
declaration of the intention of the parties, in order that 
there might be no stuprum, and lest this legal concu- 
binage should be confounded with illicit cohabitation.* 

Under the Christian emperors, concubinage was not 
favoured, although recognised as an existing law in the 
compilations made in the reign of Justinian, 

With respect to offences committed with violence, by 
an ordinance of Justinian, he who raped (rapuit) a 
woman, married or single, free woman or slave, was 
punished capitally without appeal, whether the woman 
consented or not. In the case of a free woman all the 
goods (bona) of the ravisher became forfeited to her. 
Aiders and abettors were also punished capitally, f 
The parents and relatives (cognati) were permitted to 
kill the ravisher if caught in the act. 

Pothier, in a note, as to consent or no consent, says, 
"Nee obstat quod volenti nonfit injuria. Nee enim 
proprie et perfecte vult, quae seducitur. Imo Soloni 
majore poena digna visa est vis, quae verbis, quam quae 

♦ Digest, lib. 48. tit. 5. s. 34. G. Long, Smith's Diet., art. "Con- 
cubina." 

t Instit. Justin, lib. iv. tit. 18. § 8. Slaves were burned to 
death. 
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viribus fit ; quoniam base corpus corrumpit, ilia animum 
quoque."* 

Considerable difference of opinion has existed with 
reference to the precise nature of the offence above 
mentioned. It is classed with the punishments for 
public violence, and some violence was certainly in- 
cluded in it. It is generally supposed to refer to the 
forcible abduction of the woman, as distinguished from 
stuprum violentum. The virginitas corrupta was an 
aggravation of the raptus, but not essential to the crime. 
The subsequent consent of the woman to her defilement 
was therefore declared to be immaterial. 

The offence of seducing women or girls by impor- 
tunity, presents, or bribes, to leave their homes was 
quite distinct. If accomplished, the offence was capital ; 
if not completed, banishment ; the extreme punishment 
being imposed on guardians seducing, or attempting to 
seduce, their wards. 

For the forcible violation of women, stuprum violent 
turn (constituting our crime of rape), the punishment 
appears to have been, for the higher classes, banishment 
or exile ; for the lower, condemnation to the mines. lu 
the case of a girl under age, the punishment was the 
same, whether she consented or not. 

The Lex Julia expressly proscribed the crime of 
trading in prostitution (lenocinium). It punished those 

♦ PandectsB Justin, edit. Pothier. 
c 4 
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who lent their assistance in any way to the commission 
of adultery or stuprura; as, for example, those who 
knowingly let their house or dwelling, or procured a 
friend's house, or a field, or a bath, for that purpose. 
So also, he who lent a house for the purpose of arrang- 
ing a scheme of adultery or illicit intercourse, although 
not actually committed in the house, was within the 
law, for without that plotting and contrivance the crime 
would not be committed. 

Not only those who gave aid or counsel in the com- 
mission of these offences, but those also who assisted 
afterwards by those means, for money or any other 
mercenary consideration, brought themselves within the 
laws for the punishment of lenocinium. So also, he 
who received a sum to conceal or withhold information 
as to the commission of this offence, but not for mere 
silence without bribe or reward. 

The husband who made a profit of his wife, or kept 
her after surprising her in adultery, or connived at it, or 
procured a person to commit adultery with her for the 
purpose of bringing infamy upon her, was especially 
within this law. 

The above rules extended as well to women as to 
men.* 

The Lex Julia, it appears, did not relate to the public 

* This abstract of the Roman law is compiled (unless otherwise 
stated) from the Pandects, or Digest of Justinian. Lib. 48. tit. 
5,6,7. 
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whoremongers (lenones) who prostituted bondwomen 
(quaestuarias). They were only punished with infamy 
by the edicta of the praetor, which may be regarded as 
equivalent to our common law. Justinian, however, 
expelled them from the city, under the penalty of death, 
for continuing in their career.* This law recites the 
previous provisions against " lenocinium," and that 
wicked persons still wandered about the country in 
various places to insnare poor girls, tempting them with 
clothes, and leading them into Eome, where, once in 
their nets, they gave them wretched food and clothing, 
then turning them forth to prostitute themselves and 
expose their persons ; that they pervaded the whole city, 
having their houses or stews in sacred places; that 
persons were not permitted to dwell in lawful wedlock, 
and girls of tender years were seduced, and scarcely 
permitted to be redeemed by gold. All these offences 
were expressly forbidden, the parties were not allowed 
to carry on their traffic in or out of the houses, nor to 
dress themselves in any particular attire, and "lenones" 
were ordered to leave the city. Procuring girls by 
trickery or force was punishable with " extreme," but 
undefined, penalties ; for, argues Justinian, ** Si in hoc 
eos eligimus, ut pecuniaria furta ac rapinas corrigerent ; 
quomodo non multo magis castitatis furtum ac rapinam 
eos coercere sinemus ?" 

* Novelise xiv. 



26 

In addition to all these provisions, those who suffered 
prostitution to be carried on in their houses were ex- 
pelled from them, and rendered liable to a forfeit of ten 
pounds of gold, as well as the loss of their houses. 

The preceding offences constituted crimes (crimlna), 
and might be prosecuted as such ; but in all cases of in- 
juries, the party injured might also sue the offender by a 
civil process.* Thus, a private action might be maintained 
against a ravisher, and in some instances three actions 
might be brought for one injury. The father, husband, 
and wife might each have an action for an injury to the 
wifet, the damages in any one being assessed indepen- 
dently of the others, but with reference to the estimated 
injury of each party. 

With respect to these relative rights, it is laid down 
that if an adult virgin be ravished (violata), and after- 
wards marries, her husband cannot bring the action, but 
she herself, assisted by her guardians, for the marital 
right cannot be exercised unless for violation after 
marriage. It seems, also, that an action might be main- 
tained by the parent, when the daughter could not sue 
in consequence of her being a consenting party. 

Among the examples of injuries to reputation for 

* Institutionum Justiniani, lib. iv. tit. 4. § 10. 

f Gaii Instit. Comment, iii. § 221. *' Si filise mese quae Titio 
nupta est injuriam feceris, non solum filias nomine tecum agi inju- 
riarum potest, verum etiam meo quoque et Titii nomine." Et vide 
Justin, lib. iv. tit. 4. § 2. 
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which a private action lay, soliciting the chastity of a 
free or affranchised woman by importuning, is included.* 
To importune (appelkre) was to address a matron in 
the streets by fair words, or to follow (assectari) her. 
The former was the use of seductive language, the latter 
was following often, Avithout speaking. 

It seems that there was a distinction between the 
dress of Koman matrons and prostitutes (meretricia)t, 
so that this offence must have been a wilful breach of 
good manners. 

It need scarcely be stated, that the reproach or impu- 
tation of the offences we have been speaking of, or the 
use of obscene words, was also actionable.^ 

Although woman had undoubtedly attained a more 
worthy position among the Komans than she had en- 
joyed in Greece, and many of the provisions relating to 
her, seem based on just principles, much of the legislation 
of which a summary has just been given, was founded 
not on her own, but on the relative rights of the parent 
and husband. The child was part of the father's pro- 
perty, his powers over her extending even beyond those 
of the husband ; and it appears that it was as an injury 
to him and his, that attempts on the chastity of women 
were so severely punished. 

♦ Gail Instit. Comment, iii. § 220. Diges*, lib. 47. tit. 10. 
t Pothier. 

t See the Digest, lib. 47. tit. 10., which treats of these personal 
rights. 
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Gibbon is forced to admit that the basis of the laws 
of the Koman Empire, affecting the relative position of 
woman and men, were unjust, and we have his express 
testimony to the purer morals of the Christians, by 
whom, he says, the dignity of marriage was restored.* 
At the same time, he is correct, as a matter of fact, in 
saying, that the matrimonial laws of the Code and Pan- 
dects were directed by worldly motives of justice and 
policy, although we have the undoubted effects of Chris- 
tian precepts and duties in the subsequent legislation of 
Justinian exhibited in the Novellas, already referred to. 
— Taken together, these laws, notwithstanding their 
many defects, furnish much matter well meriting the 
consideration of the legislator of the present age. 

From the consideration of the laws of Rome, we are 
naturally led to notice the rules of the Teutonic nations, 
whose institutions supplanted those of Italy. 

The position of women among them rested on very 
different principles from those we have hitherto seen in 
the laws of Greece and Rome. It had its origin in the 
family bond, Avhich so strongly knits together the indi- 
viduals of the northern tribes. 

" The idea of the family is at once the earliest and 
strongest of human ties : in its development it is also 
the most ennobling to the individual and salutary to the 
state ; on it depend the honour and dignity of woman, 

* Roman Empire, ch. 44. 
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the unselfish education of man, the training of children 
to obedience and love, of parents to protection and jus- 
tice, of all to love of country and enlightened subordi- 
nation to the state. Where it does not exist, man 
becomes an instrument in the hands of others, or the 
blind tool of systems. In its highest form it is the re- 
presentative of that great mystery by which all Chris- 
tians are one brotherhood, united under one Father and 
King. Throughout the latter day of ethnic civilisation, 
when the idea of state had almost ceased to have power, 
and the idea o{ family did not exist, there was a complete 
distinction both of public and private morality ; and the 
world, grown to be a sink of filth and vice, was tottering 
to the fall which Providence in mercy had decreed for 
its purification. The irruption of the German tribes 
breathed into the dead bones of heathen cultivation the 
breath of a new life ; and the individual dignity of man 
as a member of a family — the deep-seated feeling of all 
those nations — while it prepared them to become the 
founders of Christian states which should endure, made 
them the wonder of the philosophers and theologians of 
Kome, Greece, and Africa, and an example to be held 
up to the degenerate races whom they had subdued. 
The German house was a holy thing, the bond of mar- 
riage a sacred and symbolic engagement; holy above 
man was woman herself."* Hence, says the same 
writer, the profound importance attached to chastity. 

* Kemble's Saxons in England, vol. i. p. 231. 
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" Neither rank nor wealth could atone for violated chas- 
tity; nor were in general any injuries more severely 
punished than those which the main strength of man 
enabled him to inflict on woman."* Alaric even went 
the length of putting to death a noble Goth who, during 
the sack of the city, had violated the daughter of a Ro- 
man citizen.f 

We have the testimony of Tacitus to the purity of 
the German manners. After describing the customs 
attendant on their marriages, he says : " Ergo septae 
pudicitia agunt, nullis spectaculorum illecebris, nuUis 
conviviorum irritationibus corruptae. Literarum secreta 
viri pariter ac foeminae ignorant. Paucissima in tam 
numerosa gente adulteria, quorum poena presens, et 
maritis permissa. Accisis crinibus, nudatam, coram pro- 
pinquis, expellit domo maritus, ac per omnem vicum 
verbere agit: publicatae enim pudicitias nulla venia: 
non forma, non aetate, non opibus maritum invenerit. 
Nemo enim illic vitia ridet : nee corrumpere et corrumpi^ 
scBculum vacatur.^ X 

The general mode of dealing with offences among 
these nations was by the wehrgeld or wehre, fines for 
crimes, often apportioned so as to operate as a compen- 
sation to injured parties, as well as a restraint on the 
commission of offences. The punishment of death was, 
in general, only inflicted for high treason and a few 

* Kemble's Saxons in England, vol. i. p. 233. 
t Ibid. I Germania, § xix. 
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such crimes. It is not, therefore, because the violation 
of chastity was in most instances punished by fine, that 
we are to suppose that virtue was lightly regarded. On 
the contrary, as we have seen, its loss was considered a 
great evil. 

The Lex Salica of the Franks, the earliest collection 
of laws of the Germanic nations, and composed towards 
the end of the fifth century, contained various provi- 
sions respecting the violation and abduction of women, 
offences which were provided against by fines of 
various amounts. The only exception to pecuniary 
compensation for illicit intercourse appears to have 
been where a king's page, or other person wearing his 
livery, carried off a free woman, the penalty for which 
was death. If the woman was a consenting party, she 
lost her freedom. 

This rule, and another concerning marriage within 
the prohibited degrees, are the only traces of Eoman 
law in the code. 

The illicit intercourse of a bondman and bondwoman 

was punishable by death of the woman and loss of 

member in the man, both parties, however, being, it 

appears, allowed to compound for the offence by pay- 

. ment of fines. 

The Lex Ripuaria^ of a few years' later date, contains 
similar provisions, but in less detail. 

The Lex Alemannorum^ compiled early in the seventh 
century, contains, amongst other enactments, provisions 
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against the sale of free women and the marriage of 
girls without the consent of parents. 

The violation of a free woman without her consent 
was punished by a fine of forty solidi ; if she consented, 
the fine was according to her rank. In the case of 
bondwomen and others of a lower class, the fine was 
proportionately small. 

The laws of the Bavarians (Lex Baivvariorum) con- 
tain various similar rules, all offences against the 
chastity of women being punished by the fine or 
wehrgeld. For the violation of a virgin against her 
will and the will of her parents^ the amount of fine was 
forty solidi as a compensation, and forty solidi to the 
public treasury. For sexual intercourse with the girl's 
consent, if he refused to marry her, the seducer was 
fined twelve solidi for the injury to her character, 
although not married or free from the control of her 
parents. Concubinage was also forbidden under penal- 
ties varying according to the rank and condition 
of the woman, whether free or in servitude, married or 
single. 

By the laws of the Burgundians, the ravisher of 
a girl was obliged to pay her parents six times her price 
and a fine of twelve solidi. If he had no means of pay- 
ing he was delivered to the parents to be dealt with as 
they list. If the girl, however, wished to have him for 
her husband, and lived with him accordingly, then he 
paid treble the amount of her dower. 
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There was this feature in the Burgundian laws 
analogous to the laws of Borne, that if a man and 
woman were taken in adultery, both might be lawfully 
killed, but if one only was slain, a penalty was inflicted. 
By the laws of the Angles, the penalty to the lord for 
the rape of his servant, being a free woman, was as 
great as for her murder. With the Saxons, the penalty 
for rape was high : three hundred solidi to the woman, 
the same to her father, and also to her husband, or the 
person to whom she was betrothed. 

The laws of the Longobards, collected by their king 
Brotharis in a.d. 643, contain provisions determining 
the compensation to be paid for various offences of this 
nature. 

For the forcible violation of a woman and for her 
forcible marriage, the penalty was nine hundred solidi, 
one half of which went to the king and the other half 
to the woman's parents if she had any, otherwise the 
whole went to the king. This was subsequently altered 
by giving a portion of the fine to the woman herself. 
If a free maiden or widow married without the con- 
sent of the parents, the husband paid for his anagrij)^ 
or presumptuous offence, twenty solidi, and the like 
sum in addition for his faida^ or peace offering. Any 
part of the wife's property, or mundium^ of which he had 
obtained possession, reverted to the person having its 
management or control. 

If a girl, or free woman, voluntarily committed fomi- 

D 
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cation, the parents had power to punish the offender 
although a freeman. If all parties consented that the 
offender should marry the woman, his anagrip was 
twenty solidi. If they did not agree to the marriage, 
the fine was one hundred solidi, half of which went to 
the king and the other half to the person entitled to 
the control of the woman's mundium. If the parents 
neglected, or were unwilling to sue, the king had power 
to deal with the offender. 

For the abduction of a woman affianced to another, 
although with her consent, heavy fines were imposed, 
payable as well to the woman's parents or family, 
as to the man to whom she was engaged. So, also, 
if the parents of the woman, or any of her relatives, 
were parties to the abduction, they were bound to 
make compensation to the intended husband. If a 
free woman and a bondsman eloped, the woman's 
parents and the man's master were to search for 
them and deliver them both to be dealt with by law 
for their offence. The penalty for fornication with 
the servant of a Longobard was twenty solidi to 
the master, or twelve solidi if the servant of a 
Koman. 

The laws of most of these nations contained various 
collateral provisions affecting women. Fines were 
fixed not only for adultery, but for breaches of promise 
of marriage, and for abandoning women, after taking 
them away on pretence of marriage; and also for 
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laying hands upon their persons with a libidinous 
intention. Pecuniary penalties were also imposed on 
persons who, having the care of a woman's property, 
were parties to violence against her person, or fraud 
on her chastity. Not only had the husband power to 
slay an adulterer, but a master had power to kill the 
defiler of his servant if caught in the act. 

The laws of the Visigoths (Lex Visigothorum) 
being the only early Teutonic laws deserving the title 
of a Code, require notice. 

In the case of the abduction of a virgin or widow, if 
she was reclaimed from the hands of the ravisher 
before loss of her chastity, he forfeited half of his 
property to her. But if the offence were completed, he 
forfeited everything, received corporal chastisement, 
lost his freedom, and was condemned to serve the 
woman or her parents in a state of perpetual slavery. 
The woman could not marry him on pain of death to 
both parties. 

If the girl's parents consented to her abduction, &c., 
and she was already betrothed to another, they for- 
feited to him quadruple the amount of her dower, 
the crime of the ravisher being still the same. If 
her brothers, her father being dead, delivered her to the 
ravisher, or connived at it, they were punished by 
scourging and heavy fines. Aiders and abettors were 
also severely punished. 

The lord or master was responsible for the crime of 

D 2 
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ravishment committed by his servant with his know- 
ledge, or by his orders. 

Forcible violation was also severely punished, by 
scourging in the case of freemen, by burning to death 
in the case of slaves. 

Seducers were given up to the woman's father, 
husband, or her betrothed, as the case might be, to 
be dealt with as they pleased, and the rank of the 
woman appears to have been immaterial. 

Forcible marriages were declared void, and a heavy 
fine imposed on offenders. The law which justified the 
killer of an adulterer was not confined to the case of 
a married woman, the slaying of any ravisher being 
justified, *^quod pro defendendd castitate commissum 
est." 

Public prostitution was forbidden under heavy 
penalties. Immodest women prostituting themselves 
in towns were publicly scourged with three hundred 
stripes, and discharged on condition of not appearing 
again in the town. For the second ofience, in addition 
to the personal chastisement, they were delivered 
as slaves to some poor persons, and never permitted to 
walk about the town. If the father or mother of the 
woman was privy to her offence, and she carried on her 
degrading practices for her own or their support, they 
were each liable on conviction to receive one hundred 
lashes. Similar provisions were made with respect to 
serfs, their lords being made responsible in some cases. 
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and punished if they were cognisant of offences, or 
neglected to restrain the habits of their servants after 
conviction. 

The code of the Ostrogoths (Edictum Theodorici), 
composed by order of Theodoric in a. d. 500, is a 
collection of Boman laws. Theodoric wished to 
unite the Bomans and Goths into one people, and 
he therefore adopted the laws of the most civilised 
of his subjects. The wehrgeld or wehrcy the fine for 
crimes, was entirely abolished, and in place of it 
the punishment of death was introduced in many 
cases. 

The ravishers, or carriers off, of freewomen, as . well 
as all accomplices, were punished capitally. The 
woman was also punished with death if she consented. 
So also a freeman, who forcibly ravished a servant, 
was punished capitally ; but if the crime was committed 
by a slave, his punishment was death, whether the 
woman consented or not. In the case of the forcible 
defilement of a free maiden, the offender, if of noble 
birth, was obliged to marry her, and endow her with 
a fifth part of his property. If already married, he for- 
feited a third part to enable her to marry. If he had 
no patrimony or rank, the offence was capital 

The distinction of the Lex Julia with respect to 
the offence of stuprum, that if committed with a prosti- 
tute, it was not punishable, occurs in this code. 

The defiler of a serving woman, of whatever age, 
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might, if he was willing, and the woman's master or 
lord also consented, go into the lord's service and 
unite himself to the woman for life. But if the 
lord refused his consent, or the offender was unwilling, 
he delivered two pledges, or mandpiay to the lord for 
the profits of his land, if he had any, or on failure of 
that he was handed over to the neighbouring justices 
to be impleaded and imprisoned. 

Athalaric, in his edictum a few years later, forbad 
concubinage, providing that, in the case of a married 
man, he and his sons should become the slaves of the 
wife.* 

The almost total absence of provisions in these laws 
against trading in seduction is remarkable. The code 
of the Visigoths is the only one comprising the offence 
of public prostitution. This apparent deficiency is ac- 
counted for by the fact, that there were no cities or 
towns among these northern nations, and consequently 
that there was an absence of those crimes which are 
their inseparable attendants. 

Having thus given a sketch of the main features of 
the laws of Rome and of the Germanic tribes, no 
attempt will be made to follow them in their subsequent 
infusion into the laws of modem European states. 
The institutions of Rome, as is well known, are still the 

* The laws of the various nations alluded to may be found in 
numerous collections : Canciani (Barborum Leges antiquse) ; Heine - 
cius (Corpus Juris Grermanici), &c. 
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standard for the determination of rights and offences in 
various countries, under the denomination of the Civil 
Law, either in its purity, or mixed with the customary 
law of each particular district. On the other hand, the 
influence of the German laws and customs spread with 
the diffusion of that race, and may be traced not only in 
the local customs but in the general rules and principles 
of law of those countries over which the Saxon or the 
Frank once held rule and dominion. 

The principles of the Roman institution were still 
further extended by the canon law, which, based upon 
the civil law, received additions by the canons and 
decretals of the Church. The canon law was that by 
which temporal matters within the jurisdiction of the 
Church were decided, and consequently it obtained a 
footing and an extended field for application, quite in- 
dependent of territorial possession. It regulated the 
punishment for all sin of the kind under consideration, 
from the minutest act of lasciviousness to the crime of 
rape, in many of these instances being identical with or 
closely following the civil law. Although its object 
was of course the suppression of sin, in endeavouring 
to effect this it often regulated the respective rights of 
individuals. Thus, by the canon law, he that deludes 
a virgin is forced either to marry her, or to give her a 
sum of money : where, before the seduction, the man 
makes a promise of marriage in writing, he is compelled 
to marry her. Even in rape, the subsequent marriage of 
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the parties sometimes absolve the offender. The ob- 
ject and scope of this Essay^ however, as already 
observed, does not permit a further investigation of 
these laws, nor are they very material to the subject- 
matter in hand. The space must be reserved for the 
consideration of modem codes established in Europe 
and elsewhere. 

The ecclesiastical jurisdiction and the canon law 
with respect to this country will be, however, alluded 
to hereafter. 

I shall now proceed to investigate the foundation 
of the existing laws of this country with respect to the 
protection of women. 
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n. HISTORICAL ACCOUNT OF LEGISLATION IN 
THIS COUNTRY. 

Following the Germanic tribes in their colonisation^ 
we arrive at the laws of this country established by the 
Anglo-Saxons. 

By the laws of JEthelbirht, king of Kent (a.d. 560 
— 616), the penalty for illicit intercourse between a 
man and the female servants of the king, or of an earl or 
freeman, was the payment of a " bot," or compensation 
money, varying with the rank of the master and the 
services of the woman.* 

The abduction of a maiden by force, subjected the 
offender to the payment of a sum of money (fifty shil- 
lings) to the person in whose tutelage she was, as well 
as imposed upon him the obligation to pay the amount 
of her " mund,'' or sum paid to the family of the bride 
(varying according to her rank), for transferring the 
tutelage they possessed over her, to the family of the 
husband. 

* Thorpe's Ancient Laws and Institutes of England (published 
by the Commissioners of Records, 1840)| pp. 2, 3. 
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If the girl was under a contract of marriage with an- 
other at the time^ the seducer had to make compensation 
by payment of a fixed sum ; so also if she became preg- 
nant he had to pay an additional sum, and also to pay 
a penalty to the king. 

In the case of carrying off a widow not in his own 
tutelage, the party had to pay a double mund. 

In the subsequent laws of Wihtraed, king of the 
Kentish men (a. D. 690 — 725), it was declared that 
men living in illicit intercourse should take to a righ- 
teous life with repentance of their sins, or that they be 
separated from communion with the Church; that 
foreigners, if they would not correct their fornication, 
should depart from the land with their goods and with 
their sins; natives forfeiting communion with the 
Church, without such expulsion. Compensation, more- 
over, had to be made according to the rank of the party 
to his lord, " according to ancient usage." If a priest 
permitted such illicit intercourse, he was directed to 
abstain from his ministry until the judgment of the 
bishop was obtained. 

It is to be observed, that the above enactments of 
King Wihtraed were not merely canons or edicts of 
the Church, but were additions to the common law or 
" lawful customs " of the Kentish men. 

By the laws of Ine, king of the West Saxons (a. d. 
688 — 725), he who clandestinely begot a child and con- 
cealed it, was not entitled to its " wer," or price payable 
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generally by the homicide to the relations of every 
person slain, but it passed to the lord or king. 

Among other portions of the Mosalcal law Incorpo- 
rated In the laws of Alfred (a.d. 871 — 901), it is de- 
clared that. If any one deceive an unbetrothed woman, 
and sleep with her, let him pay for her, and have her 
afterwards to wife. But if the father of the woman 
will not give her, let him render money according to 
her dowry.* 

By the laws of Alfred also it is declared, that ** if a 
man seize hold of a * ceorlish ' (free) woman, let him 
make * bot ' (compensation) to her with five shillings. 
If he throw her down and do not lie with her, let him 
make * bot ' with ten shillings. If he lie with her, let 
him make ^ bot ' with sixty shillings. If another man 
had before lain with her, then let the ^bot' be half 
that. If she be charged therewith, let her clear herself 
with sixty hides (i. e. witnesses or compurgators to that 
value in land), or forfeit half the * bot.' If this befal 
a woman more nobly born, let the * bot ' Increase ac- 
cording to the * wer ' (her price if slain)." 

Similar provisions occur with respect to seizing hold 
of a nun with libidinous intent without her leave, the 
"bot," or compensation money, in those cases being 
double the amount imposed for the same offences to a 
lay woman. 

* Vide Ex. xxii. 16, 17. ante, p. 6. 
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The penalty for carrying off of a nun from her church 
was one hundred and twenty shillings, half going to the 
king and half to the Church. If the nun lived longer 
than he who carried her off, she was not entitled to any 
part of his property ; neither was the child, if she bore 
one, entitled to more of it than the mother. Provision 
was also made for the payment of compensation in the 
case of a betrothed woman committing adultery. 

It seems that all these provisions (except with respect 
to the assault on a nun) were applicable when the 
woman was a consenting party. 

With respect to slaves, the laws of Alfred provided 
that, if a man commit a rape upon a freeman's female 
slave, he should make a fixed pecuniary compensation 
to her master, as well as be mulcted in a heavy fine. 
The rape of one servant by another was punished with 
the loss of member. The rape of a woman under age 
was liable to the same penalty as in the case of a woman 
of full age. 

The distinction in all these instances between the 
cases when force was used, or the consent of the woman 
was obtained, is not very clearly indicated in the original 
Saxon laws : it seems that cases of violence were intended 
by the latter provisions. 

The laws of Alfred also provided, that a *^ man may 
fight without incurring the penalty of raising war 
against him whom he finds with his wedded wife, within 
closed doors, or under one covering; or with his 
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daughter lawfully born, or with his sister lawfully bom, 
or with his mother, who was given to his father as his 
wedded wife." The history and traditions of every 
European state show that this is a principle everywhere 
recognised, being in accordance with the universal law 
of nature and society.* 

By the dooms of Alfred and Guthrum on the esta- 
blishment of peace between the Saxons and the Danes, 
ratified by King Edward, Alfred's son, harlots as well 
as witches, perjurors, and others, are ordered "dili- 
gently" to be driven out of the country, " and this people 
be purified ; or let them totally perish in the country, 
unless they desist, and the more deeply make bot ." 

This edict is found repeated in the same terms in the 
laws of Ethelred (a.d. 978—1016). 

The secular laws of Canute (a.d. 1017 — 1035), ex- 
tending over the whole of England, contained similar 
provisions to those of previous reigns, enacting that the 
ravisher (i. e. the offence of abduction) of a widow or 
maid, should make compensation with his "wer," 
already explained as his own price if slain. 

A married man having illicit intercourse with his 
own servant forfeited her, and had to make " bot " or 
pecuniary atonement '^ to God and to men." 

With respect to all these Saxon laws, it may be 
observed that they must be regarded as supplemental, 

* Kemble*s Saxons in England, vol. i. p. 271. note (2). 
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and not as constituting a complete code. It is also 
to be remembered, that the provisions here slightly 
glanced at, were quite independent of those against the 
higher crimes of adultery, incest, &c. 

A writer of the highest authority entertains no 
doubt that fornication was a ground of slavery with the 
Anglo-Saxons (as it was by the laws of other German 
tribes*) in the case both of man and woman. Property 
was confiscated, and as late as the year 1002, an in- 
stance occurs of a lady forfeiting her lands to the king 
by reason of fomication.t The consequences of this 
destitution can hardly have been other than servitude ; 
and it may be at once admitted that, where there were 
no lands to forfeit, servitude was the recognised punish- 
ment of the offence I, as we have seen it was in the 
Teutonic nations. 

By the code of Welsh laws, compiled in the tenth 
century, rape was atoned for by the delivery of cattle, 
goods, and money to the lord, as well as to the woman 
if unmarried, or, if married, to her husband. If a man 
took away a maid clandestinely, without advice of her 
kindred, her lord and her kindred were empowered 

* " Richilda, quae libertatem suam fornicando poluit/amisit .... 
filisB illonim liberae permaneant .... nisi forte adulterio vel forni- 
catione polluantur." — Grimm D, Rechtsalt, p. 329. 

t Codex Diplomaticus -^vi Saxonici, No. 1296. 

} Kemble*s Saxons in England, vol. i. p. 202. 
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to take her away from him against her will ; but if she 
had previously been with another man (or, aceording 
to the Dimetian code, if she went against the will of 
her kindred), she could not be removed unless with her 
own consent. If the abductor in taking off the woman 
from her father's home, brought her to the home of 
another to sleep, and the host did not take security from 
the man for her " amobyr " or marriage fee, due to the 
lord, he had to pay it himself. 

In the case of a household slave becoming pregnant, 
her seducer was obliged to provide another woman, 
" equal to her," to serve in her room until her delivery, 
and to rear the child at his own expense ; and further, if 
the woman died, he was forced to pay her legal value to 
the lord. 

The Dimetian code provides for the amount of 
" agweddi," or marriage portion, to be given to a girl 
according to her rank, who has voluntarily eloped with 
a man and is afterwards deserted. 

These Welsh laws with reference to women had 
peculiarities arising from the position of women between 
the period of their betrothment and marriage, and from 
the facilities of separation. One rule is worthy of 
notice, and may probably be traced to the similar rule 
of the Koman law, namely, that a common prostitute 
had no privileges; "though a rape be conunitted upon 
her, she is not to obtain compensation." On the other 
hand, the man who slept with a woman as a notorious 
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concubine acquired none of the marital rights which 
attached in other cases. 

The Norman Conquest introduced a material change. 
Under the Saxon rule in this country there was no dis- 
tinction between spiritual and temporal causes with 
regard to their enforcement, both being determined in 
the county courts. The distinction, nevertheless, in the 
nature of offences against property and persons, effected 
by violence, and moral guilt, was necessarily preserved ; ' 
and where the law did not interfere, the bishops exer- 
cised a species of jurisdiction or censorship over indivi- 
dual action. " Christianity took cognisance of motives 
of acts entirely beyond the reach of mere human law, 
and the community claimed a right to judge of the in- 
ternal as well as the external state of its members. 
Immorality, not cognisable by any positive law, was a 
proper subject for the animadversion of a body whose 
duty it was to exclude from communion all who perti- 
naciously refused to perform the duties of their profes- 
sion. It was thus that a twofold jurisdiction became 
lodged in the Church, and in the bishop or presbyter, as 
its representative, in each particular locality." * 

Soon after the Norman Conquest, however, separate 
Ecclesiastical Courts were established, and the cogni- 
sance of all cases affecting the morals of the people, and 
the regulation of the intercourse between the two sexes, 
passed to those tribunals. 

* Kemble's Saxons in England, vol. ii. p. 388. 
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Henry the First, whose legislation Sir Edward Coke 
says was but a restitution of the ancient law of 
England, for a time revived the union of the Civil and 
Ecclesiastical courts ; but Stephen, on his accession, 
declared in his coronation oath that ecclesiastical causes 
should be subject only to the bishop's jurisdiction. 

The distinction thus introduced was still further in- 
creased by the determination of the various matters 
transferred to the Ecclesiastical courts by the rules of 
the canon law (which was in itself based upon the civil 
law of Rome) instead of by the municipal law of the 
country where it was administered, until at length those 
offences which were clearly defined by the Saxon laws, 
were regarded as forming no part of the law of the land, 
or, as it is termed, of the Common law of England. 

To this error, of confounding the change of the 
tribunal for the determination of offences, with their 
existence as offences, and regarding the recognition of 
moral guilt as a crime, as incompatible with its punish- 
ment by other means than the ordinary courts esta- 
blished for the adjudication of crimes, may be at- 
tributed the received and adopted notion amcmg us, 
that chastity is not within the protection of the common 
law. 

For the sake of non-professional readers it may be as 
well to explain that by the terra common law of 
England, is meant the common municipal law or rule 
of justice throughout the kingdom, distinct from the 
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statute law or legislative enactmentSy as well as from 
the canon and civil law which regulate the practice of 
the ecclesiastical courts. It has acquired its binding 
power and the force of law by long and immemorial 
usage^ founded originally, in all probability, on some 
express provision obligatory on the people. 

The common law cannot vary, although it may be 
doubtful what the common law is on some particular 
subject until declared by the judges of the land, who 
thus, from time to time, expound or declare what the 
rule of common law is on a variety of points. When 
so expounded the rule Is not in force merely from that 
time, like an ordinary act of parliament, but is an expo- 
sition of what the law of England always has been, 
although not so distinctly known or given expression to 
before. The conmion law is of course subject to the 
statute law, which is continually altering and control- 
ling it. 

To say, therefore, that the common law does not take 
cognisance of a particular offence, is equivalent to saying 
that it never was an offence by the laws of England. 

Adopting this definition, it seems difficult to under- 
stand, with reference to the Saxon laws, how the notion 
could have prevailed that the common law does not 
take cognisance of offences the subject of this Essay, 
especially as those laws and customs did not become 
obsolete at once; on the contrary, the Saxon laws, 
manners, and language were so perfectly established 
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throughout the country that the efTorts to introduce 
Norman customs failed to a great extent, and the Saxon 
laws gradually regained their ground, and are to be 
traced in many of the laws of England as well as in its 
constitution and language at the present day.* 

Traces, indeed, of the enforcement of the particular 
laws under consideration are to be found in Dooms- 
day survey in the shape of fines inflicted in Leets or 
local courts for fornication and such like offences. 

It is true that Glanville, our earliest text writer on the 
common law, is altogether silent on the subject of any 
other offences against female chastity than the crime of 
rape ; but the fact may be accounted for by the juris- 
diction of such offences having been transferred to the 
ecclesiastical court, the secular magistrate refraining 
from their punishment after they had become the pro- 
vince of a separate jurisdiction t, without its being ad- 
mitted as evidence that the law of England never re- 
cognised such offences. Subsequent writers, however, 
and the judges of the courts, put this interpretation 
on the laws of England, until the notion became so 
deeply rooted and settled as to be beyond correction. 

Sir Edward Coke, indeed, obtained a glimpse of the 
real state of the case, when he tells us that ^^ in ancient 
times adultery and fornication were punished by fine 

♦ Robertson's View of the Progress of Society in Europe^ Sect. 1. 
note 4. 
f See Hallam's Middle Ages, vol. ii. chap. 3. 
E 2 

s 
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and imprisonment, and inquirable in turnes and leetsy by 
the name of letherwite, but now these offences belong to 
the ecclesiastical court." * 

At a later period, we find Lord Mansfield saying, 
" It is true that many offences of the incontinent kind 
fall properly under the jurisdiction of the ecclesiastical 
court, and are appropriated to it ; but if you except those 
appropriated cases, this court (the King's) is the custos 
morum of the people, and has the superintendence of 
offences contra bonos jnoresJ'^^ 

If these sound principles and clear views had been 
ever kept in sight, and the appropriation to the eccle- 
siastical courts of these particular subjects been regarded 
as a delegation of offences which would otherwise be 
cognisable in the common law courts, we should not 
now have to lament the ineflBciency of the common law, 
and those strange inconsistencies and grievous wrongs 
pervading some branches of the subject now under 
investigation. Dealing, however, with the common 
law, as it has been defined and settled from time to 
time, and is now received, I shall, in order to a clear 
comprehension of the present position of the laws of 
this country affecting the rights of women, proceed to 
direct attention to the general principles upon which 

* Third Institute, cap. 98. See also the Second Institute, 
p. 488. 

t See Lord Mansfield^s judgment in Rex v. Dehval, 3 Burrowes* 
Reports, p. 1438. 
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the recognition of public and private wrongs affecting 
the person of individuals are founded. 

Injuries to the person, in order to constitute a public 
crime or private injury, must in general include a tres- 
pass, and be committed against the will of the party. 
K consent has been given, it does not lie in the mouth 
of the assentor to turn round and claim, at the hands of 
the state, the punishment of the other, or to recover 
damages for the injury which resulted from a previous 
consent. Thus, to ravish a woman against her will is 
and ever has been a recognised public injury ; but if she 
has given her consent to the ravisher, she is without re- 
medy, criminal or civil ; the law of England making no 
distinction between the fornicatio and stuprum of the 
civil law.* 

The exception with respect to young children (if, 
indeed, at common law there was any such exception) is 
in fact no exception ; for it is founded, as will be seen 
hereafter, on the principle that a child of tender years is 
incapable of giving an assent. 

We thus arrive at the rule that, by the common law 
of England, Seduction is no offence. It is the history 
of the various legislative modifications, or attempts at 
modification of this rule, and its past and present effect 
and operation, that form the ground-work of this essay. 

The fact, that the common law of England does not 

* Wood's Civil Law, 4th edit. p. 275. 
E 3 
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recognise theseduction of women as in itself constituting 
a criminal or civil injury, prepares the way for the an- 
nouncement, that we may search in vain, with a few 
exceptions, through the repositories of the common and 
statute law of this country, for any dictum or provision 
having for its express object "the protection of women 
from the machinations and allurements of vice." 

The only expressly recognised undoubted exceptions 
at common law, if exceptions they can be called, are 
taking away a young woman under age, who is possessed 
or in the expectation of property, against the consent of 
her father, though it be without force or fraud (as 
against the girl) and with her own consent.* So also 
a conspiracy to procure, by false pretences, false re- 
presentation, and other fraudulent means, a girl under 
twenty-one, to have illicit carnal connection with a man, 
is a misdemeanour at common law.f 

The earliest enactment bearing on this subject was the 
Statute of Westminster the First (3 Edward I. c. 13.), 
which provided that none do ravish nor take away by 
force any maiden within age (that is to say, under the 
age of twelve years}), neither by her own consent nor 
without ; nor any wife or maiden of full age, nor any 
other woman against her will. If any person prosecuted 

* See per curiam^ in Itex v. Pierson (Lord Ossulston), Andrews* 
Rep. p. 312. ; Rex v. TwMeton^ 1 Levinz, 257. See these cases cited 
subsequently. 

t Reg. V. Mears, 20 L. J. M. C. p. 59. ; 2 Den. C. C. 79. 

J Coke's Second Inst., p. 1 82. ; Reeve's Hist, of Law, vol. ii. p. 125. 
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within forty days, the punishment appears to have been 
the loss of eyes and members.* If no private individual 
prosecuted within that time, then the King was to pro- 
secute, the punishment being imprisonment for two 
years and a fine, or if the party had no means of paying 
a fine, then the term of imprisonment might be in- 
creased according as the circumstances of the case might 
require. 

Although, in order to a full appreciation of the nature 
of the legislation from the earliest period to the present, 
it is necessary to notice this statute, it will be seen that 
it did not alter the common law with respect to the 
particular subject of this essay. Even assuming that 
the taking away a child by force from her parents, with 
her consent (without proof of actual ravishment), was 
an offence within the act (which may be doubted f), it 
did not extend the previous common law in this respect, 
as it existed independently of the legislature.^ 



• Hale's Pleas of the Crown, vol. i. p. 627. ; Bracton, p. 146. b. ; 
Reeve's Hist, of English Law, vol, ii. p. 38. 

t Coke, in commenting on this statute, says, " The taking away 
by force of a woman whatsoever against her will, albeit there be 
no rape, &c., is generally prohibited by this act, upon the penalty 
herein expressed." (Second Institute, pp. 101, 102.) But he does 
not allude to the point whether the taking a child from her parents, 
but with her consent, is within the enactment. He further says 
that taking away a maiden within age, whether she consent or not, 
is prohibited by this act. Ibid. 

{ See this statute noticed hereafter. 
E 4 
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The Statute of Westminster the Second, c. 34, (13 
Edw. I.) enacted, that if a man ravished a woman, mar- 
ried, maid, or other, where she did not consent, neither 
before nor after, he should have judgment of death as a 
felon, and that, although she consented afterwards, the 
same judgment should follow at the King's suit. 

The distinction between the King*s suit and the judg- 
ment mentioned here, when the woman gave no consent 
either before or after, alludes to her appeal of rape. 
This appeal of rape requires some explanation. The 
provisions made by the Anglo-Saxon laws for pecuniary 
compensation to the individual in many cases gave way 
to the private prosecution, called an appeal, which, if 
brought by a woman in the case of rape, was, it ap[)ears, 
determined in the King's court by such means of proof 
as the court should determine*, but in the majority of 
cases by " wager of battel" This prosecution being at the 
suit of a private subject, to make an atonement for the 
private wrong, the King had no control over it, or power 
to pardon the offender f, and no prosecution by the 
King could follow a verdict in favour of the appellee.} As 
the prosecutor or appellant had, however, power to stay 
the suit or forego the punishment, it is probable that 
the suit was often compounded by pecuniary adjustment. 
Before the Statute of Westminster the Second, it appears 
the woman might have demanded the man for her 

♦ Bracton, fol. 147. f Coke's Second Institute, p. 434. 

I See Blackstone's Commentaries, vol. iv. p. 311. 
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husband, in lieu of punishment, after judgment against 
him on the appeal ""^^ and it seems that such an 
agreement of marriage was the customary termination 
of the suittf 

Sir Edward Coke seems to be of opinion that, in con- 
sequence of the Statute of Westminster the First, the 
appeal was lost, and that this subsequent statute is the 
only law on which her right to the appeal rested in his 
time.} 

It has been observed, that the use of the term "ravise** 
in the original Norman-French of this enactment, ap- 
parently implying that consent was not necessarily in- 
compatible with ravishment, " receives an explanation 
by some writers on the French law, who make the ra'pt 
and viol different crimes : the first of these was only a 
seduction [the abduction] of a maid with intent to marry 
her, which is a misdemeanour ; the viol^ on the contrary, 
is what we understand by the word rape, and is 
punished capitally. This distinction likewise accounts 
for the difference of opinion amongst our writers on the 
criminal law, whether rape was a felony or not before 
this statute. The viol^ or rape, was felony with us, as in 
France ; the rapty or abduction, was not." § 

This distinction, it will be observed, occurs in the 

* Coke's Second Institute, p 433. 

t GlanTille^ lib. xiv. c. 6. % Second Institute, p. 433. 

§ Barrington*s Observations on the Statutes, 3rd edit. p. 122, 
123. 
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Boman law *, and will be mentioned presently in a notice 
of the modem law of France. Whatever may be the 
meaning of the word " ravise^'^ in thb particular statute, 
it seems clear that before the reign of Richard the 
Second, the term "rape" {raptuLs) had acquired its 
present meaning. 

The same statute (13 Edw. I.), after providing for 
cases where a woman is carried away with her husband's 
goods, enacted that " he that carrieth a nun from her 
house, although she consent, shall be punished by three 
years' imprisonment, and shall make convenient satis- 
faction to the house from whence she was taken, 
and nevertheless shall make fine at the King's will." 
Chapter 35. provided for the punishment of persons 
taking and carrying away children, males or females, 
whose marriage {i, e. the right to a fine or payment 
upon that occasion) belonged to another, enacting that 
although the party restored the child unmarried, or paid 
for the marriage, he should nevertheless be punished 
for his offence by two years' imprisonment ; and if he 
did not restore the child, or married her, after she 
attained the years of consent, but was unable to 
satisfy for the marriage, he should abjure the realm, 
or suffer perpetual imprisonment. The statute also 
provided the lord with a form of writ of ravishment of 
ward. 

This statute was obviously passed for the security 

* See an/e, p. 2i, 
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of the lord, or other party havmg the wardship of the 
child, and had no reference to the crime as an offence 
against morals. 

The statute 6 Bich. 11. st. 1. c. 6., ^^ against offenders 
and ravishers of ladies, and of daughters of noblemen^ 
and of other women almost in every part of the said 
realm in these days, offending much more violently and 
much more than they were wont," enacts, " that when- 
soever and wheresoever such ladies, daughters, and other 
women aforesaid, be hereafter ravished, and after such 
rape do consent to such ravishers, that as well the ra- 
vishers, as they that be ravished, and every of them " 
shall be disabled to take or claim lauds by inheritance, 
dower, or jointure. 

Power was given to the husband to sue the party by 
appeal ; or if the woman had no husband, then the same 
power was given to the fathers, or others next of their 
blood, although the woman " consented " to the ravisher 
after the rape. 

If a woman, having no husband or father, was ravished 
by her next of kin, and consented to him, the next of 
kin to the ravisher had the appeal.* 

This statute relates to the crime of rape, and is 
an additional illustration of the fact, that the principal 
object of all these laws was to protect the property 
and not the person. Until the statute of the 3rd 
Henry VII., about to be noticed, the forcible abduction 

* Coke's Second Institute, p. 434. 
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of a woman of age either for the sake of her fortune or 
for libidinous purposes^ was not a felony^ and it was 
consequently, as has been well observed, a less crime to 
steal a woman with a fortune of 10,000/. than to steal 
twelve pence of her money or goods * ; a state of the 
law which called forth the observation of Lord 
Chancellor Parker, "how very unequal the laws of 
the land were in making it felony to steal my horse, 
and not felony to inveigle and gain my daughter 
without my consent."! 

It was, however, a misdemeanour at common law 
either to carry off, or to attempt to carry off, any 
woman possessed of property.} 

The statute 3rd Hen. VIL c. 2., reciting that 
" women, as well maidens as widows and wives, having 
substances, some in goods movable, and some in lands 
and tenements, and some being heirs apparent unto 
their ancestors, for the lucre of such substances have 
been oftentimes taken by misdoers, contrary to their 
will, and after married to such misdoers, or to others 
by their assent, or defoiled, to the great displeasure 
of God, and contrary to the King*s laws and disparage- 

* See Howeirs State Trials, vol xiv. p. 561. 

t Phipps V. Earl of Anglesea, 1 P. William's Rep. p. 696. 

J See Rex v. Pigot, Holt's Rep. p. 758., 12 Mod. 516. S.C. 
There the lady's maid, who was privy to the contrivance, was fined 
twenty marks, and obliged to go to all the Courts with a paper 
upon her, with her offence written in large characters. This was 
in the reign of William the Third. 
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raent of the said women^ and utter heaviness and dis- 
comfort of their friends, and to the evil ensample of 
all others/' — enacted "that what person or persons 
from henceforth that taketh any woman so against 
her will unlawfully, that is to say, maid, widow, or 
wife, that such taking, procuring, and abetting to the 
same, and also receiving wittingly the same woman 
so taken against her will, and knowing the same, be 
felony ; and that such misdoers, takers and procurators 
to the same, and receivers, knowing the said offence in 
form aforesaid, be henceforth reputed and judged as 
principal felons." The act contained a proviso that it 
"extend not to any person taking any woman, only 
claiming her as his ward or bondwoman." 

Under this statute, three things were necessary to 
make the offence felony ; first, that the maid, wife, or 
widow had lands or tenements, or movable goods, or be 
an heir apparent; secondly, that the taking was against 
her will ; thirdly, that she was married to the offender, 
or to some other person by his consent, or be defiled.* 
It will be observed, that not only the takers, but the 
procurers and abetters of the felony, and persons 
knowingly receiving the woman, were by the statute 
made guilty as principals, while those who knowingly 
received the offenders became accessories, and punish- 
able as such on a general principle of law.f If the 
taking was unlawful, and against the woman's will, the 

* Coke's Third Institute, cap. 12. + Ibid. 
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offence was complete under this statute, and not af- 
fected by her subsequent consent to the marriage or 
defilement.* 

A statute passed in the 39th year of Queen Eliza- 
beth's reign t, reciting that notwithstanding this statute 
of Henry VIL " forasmuch as clergy hath been here- 
tofore allowed to such offenders, divers persons have 
attempted and committed the said offences in hope of 
life by the benefit of clergy," takes away such pri- 
vilege (which it is scarcely necessary to explain was, in 
practice, the exemption from punishment for a first 
offence, of all persons who could read) from ** principals 
or procurers, or accessories before such offence com- 
mitted." 

It appears that after this statute, many convictions 
took place, and several persons were executed} : but by 
a statute passed in the year 1820, the punishment 
of death for these and other offences was abolished, and 
transportation for life, or for a term of not less than 
seven years, or imprisonment for not more than seven 
years, in the discretion of the court, substituted § ; and 



* FultooocTs Case, Croke Car. Rep. p 493. ; Reg. v. Swanson, 
7 Mod. Rep. 101.; Holt's Rep. p. 319. 

t Stat. 39 Eliz. c. 9. 

J See judgment of Justice Jones in FulwooiTs Case, Croke Car. 
p. 493.; and Broum's Case, 1 Ventris Rep. p. 244.; Reg. v. Swens- 
den, 14 Howell's State Trials, pp. 559—634. 

§ 1 Geo,4. c. 115. 
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this is the punishment still in force under the statute 
9 Geo. IV., to be presently noticed. 

The statute 4 & 5 Phil. & Mary c. 8. "for the 
punishment of such as shall take away maidens that be 
inheritors, being within the age of sixteen years, or that 
marry them without consent of their parents" (of which 
Sir Edward Coke speaks as "a good and profitable 
statute " *), recites that ** maidens and women, children 
of noblemen, gentlemen, and others, as well such as 
be heirs apparent to their ancestors, as others, having 
left unto them by their father or other ancestor and 
friends, lands, tenements, and hereditaments, or other 
great substances in goods and chattels movable, for 
and to the intent to advance them in marriage, some- 
what like according to their degrees, and as might 
be most for their surety and comfort, as well for them- 
selves as of all other their friends and kinsfolks, be 
oftentimes, unawares to their said friends or kinsfolks, 
by flattery, trifling gifts, and fair promises, of many 
unthrifty and light personages, and thereto by the 
intreaty of persons of lewd demeanour, and others 
that for rewards buy and sell the said maidens and 
children, cruelly allured and won to contract matri- 
mony with the said unthrifty and light personages, 
and thereupon either with sleight or force, oftentimes 
be taken and conveyed from their said parents, friends, 
or kinsfolk, to the high displeasure of Almighty God, 

* Third Institute, cap. 12. 
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disparagement of the said children, and the extreme 
continual heaviness of all their friends ; which ungodly 
dealing, for lack of wholesome laws to the redress 
thereof, remaineth a great familiar and common 
mischief in this our commonwealth ; " and for remedy 
thereof, proceeds to enact " that it shall not be lawful 
to any person or persons to take or convey away, 
or cause to be taken or conveyed away, any maid or 
woman child unmarried, being under the age of sixteen 
years, out of or from the possession, custody, or 
governance, and against the will, of the &ther of such 
maid or woman child, or of such person or persons to 
whom the father of such maid or woman child, or of 
such person or persons to whom the father of such 
maid or woman child, by his last will and testament, or 
by any other act in his lifetime, hath or shall appoint, 
assign, bequeath, give, or grant the order, keeping, 
education, or governance of such maid or woman child, 
except such taking and conveying away, as shall be 
had, made, or done, by or for such person or persons, 
as without fraud or covin be or then shall be the 
master or mistress of such maid or woman child, or 
the guardian in soccage, or guardian in chivalry, of or 
to such maid or woman child." 

Section 3. enacts, '* that if any person or persons 
above the age of fourteen years" shall ** unlawfully take 
or convey, or cause to be taken or conveyed, any maid, 
or woman child unmarried, being within the age of 
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sixteen years, out of or from the possession and against 
the will of the father or mother of such child, or out ot 
or from the possession and against the will of such 
person or persons as then shall happen to have, by any 
lawful ways or means, the order, &c., of any such 
maiden, &c. ; that then every such person, &c., so 
offending, being thereof lawfully attainted, &c., shall 
have and suffer imprisonment of his or their bodies by 
the space of two whole years,'* &c., or else shall pay a 
fine, to be assessed in the star chamber. 

Section 4. further enacts that if any person, &c. 
*' shall so take away, or cause to be taken away, as is 
aforesaid, and deflower any such maid, &c., or shall 
against the will, or unknowing of or to the father of any 
such maid, &c., by secret letters, messages, or otherwise, 
contract matrimony with any such maiden, &c., except 
such contracts of matrimony as shall be made by the 
consent of such person, &c., entitled to the marriage of 
such maid, &c.," shall be imprisoned for five years, or 
pay a fine, to be assessed in the star chamber, " the one 
moiety of all which forfeitures and fines shall be to 
the King and Queen's majesties, &c., the other moiety 
to the parties grieved." 

Section 6. enacts, " that if any woman child, &c., 
being above the age of twelve years, and under the age 
of sixteen years, do at any time consent or agree to such 
person, that so shall make any contract of matrimony, 
contrary to the form and effect of this statute, that then 
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the next of kin of the same woman child, &c., shall, &c., 
have, hold, and enjoy all such lands, &c., as the same 
woman child, &c., had in possession, reversion, &c., 
during the life of such person that shall so contract 
matrimony," &c 

Neither the above statute of Henry the Seventh nor 
the statute of Philip and Mary created any new offence, 
but merely aggravated the punishment, and made, as 
it seems, some offences felonies which before were misde- 
meanours.* Accordingly, in a case which came before 
the court in the reign of Charles the Second, where one 
Twistleton was indicted at common law, with others, for 
seducing an heiress of the age of fifteen years from her 
father's house, and marrying her, it was held that the 
indictment was supported by proof of the following facts. 
The defendant Twistleton, being a distant relation, and 
of small fortune, was frequently entertained by his 
more wealthy kinsman, the father of the young lady, at 
his estate in Kent. Availing himself of the oppor- 
tunity, he made love to her, making use of no other arts 
than the accustomed compliments between young persons. 

♦ The Kir^ v. Twistleton, 2 Keble's Rep. vol. ii. p. 69. ; The 
King V. Moor, 2 Modern Rep. vol. ii. p. 128. The extrajudicial 
observation of Chief Justice Holt in another case, Rex v. Marriot, 
4 Modem Rep. p. 145., that "to convey a maid from her parents, 
under the age of sixteen years, is no offence at the common law," 
is incorrect, and was probably misreported. See Rex v. Pierson, 
Andrews' Rep. p. 310. ; S. C, reported by the name of Rex v. Lord 
OsmUton, 2 Strange Rep. p. 1107. 
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The suit was the more readily encouraged by the lady, 
because her father wished her to marry another relative 
for whom she felt no affection. By arrangement be- 
tween her and the favoured lover, and the other de- 
fendants, she secretly left her father's house, and met 
them at an appointed spot, where horses were ready to 
convey her to London, where she was married to 
Twistleton. The judges who tried the case were unani- 
mously of opinion that, the girl being under sixteen, 
and possessed of a large fortune, this was an offence at 
commbn law punishable by fine and imprisonment, and 
accordingly directed the jury to find the defendants 
guilty, which, after some hesitation, they did.* 

It was not necessary under the statute of Philip and 
Mary that the taking away should be by force or against 
the consent of the infant.f 

It may be observed, also, with reference to the statute 
of Philip and Mary, that although it made the ofiences 
mentioned in it, punishable in the star chamber, yet that 
the general jurisdiction of the King's courts was not 
thereby restrained, and consequently that the offender 

* The King v. Twistleton, referred to in the last note. The same 
case is reported in Levinz. Rep. vol. i. p. 257., and Siderfin's Rep. 
vol. i. p. 387. It may be observed, that the indictment is stated, in 
Keble's Rep., to have been for conspiracy, but the judgment cer- 
tainly does not appear to turn on that fact. 

f The King v. Pierson^ Andrew's Rep. p. 310., and the other 
cases already cited. 

T 2 
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might be prosecuted elsewhere, and after the abolition of 
the court of the star chamber.* 

By the statute 9 Geo. IV. c. 31. the act of Philip 
and Mary, and the earlier enactments, were repealed. 
Section 19. enacts, that any person who, from motives 
of lucre, takes away or detains any woman who has any 
property, or the expectation of property, against her 
will, with intent to marry or defile her, or to cause her 
to be married or defiled by any other person, and every 
person counselling, aiding, or abetting such offender, is 
guilty of felony, punishable by transportation for life, 
or not less than seven years, or by imprisonment not 
exceeding four years. 

And by section 20. the taking or causing to be taken 
any unmarried girl under the age of sixteen out of the 
possession and against the will of her father or mother, 
or of any other person having the lawful care or charge 
of her, is a misdemeanour, punishable by fine or im- 
prisonment, or both. 

These provisions will be given at length when we 
come to treat of their practical operation. 

It is to be observed, that the nineteenth section did 
not introduce any new offence. It makes, however, 
the carrying away or detention, with intent, felony; 
whereas, under the statute 3 Henry VIL t> to constitute 
the felony it was necessary that the woman should 

♦ Rex V. Moor, 2 Modern Rep. p. 128. 
t See ante, p. 60. 
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be married or defiled. The motive, however, must be 
" lucre " under the statute of George IV. 

The object of the Legislature in making the carrying 
away or detention, with the intent to marry or defile, 
felony, seems to have been not so much to provide for 
cases where the intent was not actually carried into 
effect, as to meet a defect in the statute of Henry 
VII. Under that Act, as the offence consisted not 
in the taking only, but in the subsequent marriage or 
defilement, it was necessary, on an established rule of 
law, that all the circumstances should have occurred 
within one and the same jurisdiction. Consequently, 
in those cases where the abduction was perpetrated in 
one county, and the marriage or defilement took place, 
by consent, in another, and no force was used in the 
latter county, the parties could not be convicted* ; and 
if the abduction took place in one country, England for 
instance, and the marriage or defilement in another, as 
Scotland, the offenders also escaped conviction for felony. 
The*former impediment to the administration of justice 
was removed as to all offences by the statute 7 Geo. IV. 
c. 64., the twelfth section of which enacts that when 
any felony or misdemeanour " shall be begun in one 
county and completed in another, every such felony or 
misdemeanour may be dealt with, inquired of, tried, 

* See Fulwood's Case, Croke's Reports (Charles), 448. ; Rex v. 
Lockhart and London, Russell on Crimes, by Greaves, vol. i. 
p. 704. 
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determined, and punished in any of the said counties 
in the same manner as if it had been actually and wholly 
committed therein." This provision did not, however, 
apply to the case of an abduction in England and a 
marriage in Scotland, and the facilities for effecting a 
legal marriage in the latter country rendered this a 
very general mode of attaining the illicit object. 

In the year 1826, a case of this kind occurred which 
excited a great deal of attention from the position of 
the parties. A wealthy heiress in her sixteenth year was 
forcibly carried off from Liverpool to Scotland, and pre- 
vailed upon, by means of false representations, to go 
through the ceremony of marriage at Gretna Green. 
For the cause above explained, the parties could not be 
indicted for felony under the statute of Henry VII., but 
only for a misdemeanour.* 

It was to meet a case of this description for the 
future, that the nineteenth section of the 9 Geo. IV. is 
reported to have been framed, f 

Whether the twentieth section introduced a new 
offence unknown to the common law seems doubtfuL It 
differs essentially from the enactment of Philip and 
Mary in making property no ingredient in constituting 
the misdemeanour ; but whether the abduction of a con- 
senting girl under age not possessed of property, and 
done simply to gain possession of her person, is a mis- 

* Rex V. Wakefield, Lewin's Crown Cases, vol. ii. p. 1. 

t See observations of counsel in Reg. v. Barratty 9 C. & P. 393. 



demeanour independently of any statutory provision, 
does not appear to have been decided. 

In Lord Ossulston's case, already referred to *, the 
reporter says the whole court were clearly of opinion 
that the facts of that case constituted an offence at 
common law; "for the taking away a young woman 
under age, against the consent of her father, though it 
be without force and with her own consent, is certainly 
punishable at common law, as appears by the King v* 
Twistleton, which is in point." In Twistleton's case, 
however, as has been seen, one of the grounds of the 
judgment there given was the fact that the girl was 
entitled to property, which was also an ingredient in 
Lord Ossulston's case. The framei-s of the statute of 
George the Fourth regarded the previous law as ex- 
tending only to girls possessed of real (or landed) pro- 
perty, and their object appears to have been rather to get 
rid of the distinction between real and personal property 
than to set aside the question of property altogether.! 

The legislation in Ireland has in some respects varied 
from that of England, with respect to the offence of ab- 
duction. The earlier statutes of which mention has 
been made, were extended to Ireland by virtue of 
Poyning's Act, passed in the tenth year of the reign of 
Henry VIL 

* See antif p. 67. 

t See Hansard's Parliamentary Debates, Second Series, vol. xix. 
p, 353. 
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The 4 & 5 Philip and Mary, c. 8., did not apply to 
Ireland, but an Irish Act of the tenth year of the reign 
of Charles I. (stat. 3. c. 17.) contained a similar 
preamble and enactments to the statute of Philip and 
Mary. By statute 6 Ann. c. 16. (Ireland), it was 
made a capital felony in Ireland to take away any maid 
or woman against her will, whether the subsequent 
marriage or defilement was with or without the consent 
of the maid so forcibly taken. As the provisions of this 
statute were often frustrated by the diflSculty of proving 
a marriage or defilement, it was further provided by the 
19 Geo. II. c. 13. (Ireland) that the taking away a maid 
or woman against her consent, with intent to marry or 
defile her, should be also a capital felony, not only as 
to the principal offenders, but also as to all accessories 
before the fact. 

These statutes were repealed by the 10 Geo. IV. 
c. 34., an Act for consolidating and amending the laws 
relative to offences against the person in Ireland, but 
the principle was retained. The last-mentioned statute 
enacts (sect. 22.) that if any person shall by force take 
away any woman or girl against 1 er consent, with 
^ntent that such person or any other person shall marry 
or defile her, every such offender, and every such acces- 
sory thereto before the fact, shall be guilty of felony 
and suffer death as a felon; and every accessory 
thereto after the fact shall be guilty of felony, and be 
liable to be transported for life, or for not less than 
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seven years, or to be imprisoned with or without hard 
labour for any term not exceeding three years. This 
enactment differs from the English statute in two very 
important circumstances, that the Irish statute includes 
every woman, and is not confined to persons of property, 
and that it is not necessary, as in England, that the 
offence should be committed from motives of lucre. 

The twenty-third section of the same Act is peculiar 
to Ireland, there being no corresponding provision in 
force in England. It enacts that when any unmarried 
girl, under the age of eighteen years, shall have any 
interest, whether legal or equitable, present or future, 
absolute, conditional, or contingent, in any real or per- 
sonal estate, or shall be an heiress presumptive or next 
of kin to any one having such interest; any person 
who shall fraudulently allure, take or convey away, or 
cause to be allured, &c., such girl, out of the possession 
and against the will of her father or mother or of any 
other person having the lawful care or charge of hen 
and shall contract matrimony with her, or shall defile 
her, shall be guilty of a misdemeanour, and be liable to 
such imprisonment, not exceeding three years, as the 
court shall award, and be incapable of taking any estate 
or interest, legal or equitable, in any real or personal 
property of such girl; and such property shall, upon 
such conviction, be vested, from the time of such 
marriage, in such trustees as the Lord Chancellor, &c., 
shall appoint, for the sole and separate use of such girl. 
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in like manner as if such marriage had not taken 
place. 

The twenty-fourth section relates to girls under 
sixteen years of age, and is a transcript of the twentieth 
section of the English statute 9 Geo IV. c. 31. It is 
to be observed that similar provision is made for the 
punishment of accessories before and accessories after 
the fact, to offences under the Irish statute, as is 
provided in England.* 

Whether forcible abduction of women for the pur- 
pose of marriage or rape (the raptus sine stuproy of the 
civil law), is a capital offence in Scotland, is doubtfuLf 
In practice, however, it constitutes a crime punishable 
with the highest pains short of death ; and although the 
9 Geo. IV. c. 31. is confined to England, the common law 
of Scotland has sufficient power to inflict the same 
chastisement on the offence.} Where the abduction is 
committed with the view of marrying the woman to some 
third person, it is punishable by imprisonment. When 
the abduction is neither with a view to marriage nor 
rape, it is punishable tanquam crimen in suo genere^ as 
an unjust oppression and restraint, sometimes as a trea- 
sonable usurpation of the King's authority, and some- 



* See Gabbett's Treatise on Criminal Law, book i. chap. i. § 1. 
t Burnett on the Criminal Law of Scotland, p. 107. 
J Alison's Principles of the Criminal Law of Scotland, pp. 226, 
227. 
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times as the crime of plagium or man-stealing.* It 
seems the party abducted has also a remedy by action 
to recover damages.t 

Returning to the laws of England, the recent statute 
12 & 13 Vict. c. 76., " to protect women from fraudu- 
lent practices for procuring their defilement," must be 
noticed. It enacts, " that if any person shall by false 
pretences, false representations, or other fraudulent 
means, procure any woman or child under the age of 
twenty-one years, to have illicit carnal connection with 
any man, such person shall be guilty of a misdemeanour, 
and shall, being duly convicted thereof, suffer imprison- 
ment for a term not exceeding two years, with hard 
labour." 

The history of this statute is as follows : 
In 1844 a bill emanating from the Associate Insti- 
tution for the Protection of Women, was introduced into 
the House of Lords, having for its object the suppres- 
sion of brothels and trading in prostitution. It was en- 
titled "A Bill for the more effectual Suppression of 
Brothels and Trading in Seduction and Prostitution," 
and contained fourteen clauses. The preamble re- 
cited that, " whereas there is a large class of persons 
in the metropolis and in most of the principal towns 
in the kingdom who make a trade of promoting 
that promiscuous intercourse of the sexes which is so 
fatal to one sex and so degrading to both, and such 
♦ Burnett, p. 109. t Ibid. p. 110. 
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persons, encouraged by the impunity with which they 
have hitherto been permitted to pursue their vile occu- 
pation, frequently entrap young, innocent, and helpless 
females, and cause their utter destruction : and whereas 
justice, humanity, and the morals of the age demand 
that this discrustinor and abominable trade should be 
suppressed ; " it then recited the provisions of the statute 
25 Geo. II. c. 36., and that those provisions having been 
found ineffectual for the suppression of such houses it 
was expedient to repeal them. 

Section 2. provided that any person keeping a brothel 
or any house or place in which the illicit intercourse 
between the sexes is promoted, facilitated, or the practice 
knowingly permitted, and servants or assistants therein, 
and any person aiding or abetting, inviting or soliciting, 
counselling or procuring, illicit sexual intercourse be- 
tween other parties, should, on being convicted thereof 
before two justices of the peace, be liable to imprison- 
ment with or without hard labour for any term not ex- 
ceeding three months, or six months for a second offence. 
The third offence was made a misdemeanour punishable 
with transportation for a term of years or imprisonment 
not exceeding three years. 

The third section provided that the justice should give 
a certificate of such conviction, which, at the option of the 
owner of such brothel, house, or place, should operate as 
an immediate avoidance and determination of any demise 
or lease at rack rent, under which the premises might 
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be held. Upon such conviction, moreover (whether the 
existing demise or lease should be determined or not), 
the justices were required to issue their warrant to the 
constable or other peace oflScer of the parish requiring 
him to take possession of the premises and eject all 
persons found in it, and retain possession until the owner 
entered into recognisances that they should not be so 
used for a given term of years, the owner to pay the 
expense of keeping possession in the mean time. The 
section then defined what should constitute a brothel, and 
who should be respectively deemed its keeper and owner. 

The fourth section declared that any person who 
should knowingly participate, directly or indirectly, in 
the profits arising from the keeping of any brothel, or 
who should on any pretence directly share or become a 
partner with any prostitute in the wages of her prosti- 
tution, should be liable to the same punishment as the 
keeper of a brothel. 

Section 5. enacted that parents, and other relatives 
or guardians, or any person acting as such, who should 
procure, promote, and abet, connive at or sanction their 
daughters, &c., being under twenty-one, and husbands 
promoting, aiding, abetting, or sanctioning their wives in 
the commission of fornication or adultery, should be 
guilty of a misdemeanour. 

Section 6. provided that any licensed victualler con- 
victed of an offence under these provisions should forfeit 
his licence. Subsequent sections regulated the mode of 
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proceeding upon summary conviction, and gave parties 
an appeal to the sessions. . 

This bill appears to have been framed with reference 
to the enactments of Justinian*, and the law drawn up 
by Justus Scaliger, as it contained similar provisions.! 

The bill passed through the first and second readings. 
It was referred to a select committee, by whom it was 
amended in various particulars. The first section was 
confined to "keepers of bawdy houses, and persons 
knowingly acting as servants or assistants in any such 
house," to whom the punishments provided by the second 
section of the original bill were applied, with the 
exception that no power of transportation was given 
for the third offence. The third section, respecting 
tenants and owners, was omitted altogether, and so 
was the fifth section, and in lieu of the latter the 
following provision was introduced : " that if any 
persons should, by any means, procure or solicit, 
or knowingly act in the procurement or solicitation 
of the illicit intercourse of the sexes, between other 
parties, such person so procuring or soliciting, or 
knowingly acting in such procurement or solicitation, 
shall be guilty of a misdemeanour, and punished on con- 
viction with imprisonment for a term not exceeding two 
years." 

♦ Novella, xiv. anti, pp. 23, 24. 

f See the debate on the second reading, Hansard, Third Series, 
vol. Ixxv, p. 881. 
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The bill was subsequently withdrawn on an intimation 
that the Government would take up the subject. 

In the session of 1847 a similar bill was introduced 
into the House of Commons. The Secretary of State 
for the Home Department, on the part of the Government, 
objected to some of the provisions, amongst others, the 
summary jurisdiction, and the clause rendering the lease 
of a convicted party void, as enabling a fraudulent tenant 
to procure, by collusion, a prosecution, and thus avoid 
the obligations of the lease (the clause differing from 
that of the bill of 1844! in making such lease absolutely 
void instead of merely voidable by the landlord) ; and 
upon the suggestion that the bill should be limited to 
meet the offence of procuring persons for the purpose of 
prostitution, it was withdrawn. Another bill, in the 
spirit of that suggestion, was immediately introduced. 
It was principally directed towards two objects : In the 
first place, it made any person guilty of a misde- 
meanour punishable by imprisonment for any term 
not exceeding two years, who should for his or her 
own lucre or gain, by any means procure or solicit, 
or endeavour to procure or solicit, or knowingly act in 
the procurement or solicitation of the illicit intercourse 
of the sexes, between other parties. In the next place, 
it gave the court power to declare and make void the lease 
of any premises held by any person convicted of keeping 
a brothel. This bill, after being altered in committee by 
limiting it to the seduction of any unmarried woman 
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under twenty-one, who should not be proved to have pre- 
viously had illicit sexual intercourse, passed the House of 
Commons. It was read a first and second time without 
discussion in the House of Lords, but was withdrawn 
after some discussion on the motion for the third reading. 
The objection raised was, that there was no definition 
of the word seduction, and that under it the vilest 
prostitute might proceed for penalties and get a man 
imprisoned for a long period. 

In the next session (1848) a bill was introduced into 
the House of Lords which, after reciting by the pre- 
amble that " there are persons who, for their own lucre 
and gain, procure, solicit, and promote the abduction of 
females, and that the laws at present in force have been 
found ineffectual for the suppression of such criminal 
acts," proposed to enact that any person who should for 
his or her own lucre or gain, by any means procure, 
solicit, or promote, or endeavour to procure, solicit, or 
promote, or knowingly act in the procurement, solici- 
tation, or promotion of the seduction of any female, 
should be guilty of a misdemeanour, punishable on con- 
viction by imprisonment, with or without hard labour, 
for any term not exceeding two years. Provision was 
also made for the allowance of costs of prosecutions, as 
in cases of felony. The select committee, to whom the 
bill, after a second reading was referred, made some 
amendments in it. The words "promote" and "pro- 
motion" were struck out of the first section. A clause 
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was introduced, defining the word "abduction" to mean 
only the inducing of any female to have carnal inter- 
course or connection with any man to whom the said 
female shall not have been married. Parties convicted 
were also made liable to the costs and expences of the 
prosecution. 

On the debate on the third reading the bill was re- 
jected by a majority of twenty-eight to twenty-one. 
The principal objections urged were, that although 
the object of the bill was to protect simple and innocent 
females, its terms would go far beyond that, and would 
punish those who harboured in their houses women of 
the town for improper purposes, making that a penal 
offence which was not intended to be one ; that it 
would tend to attempts to extort money by accusations 
of the commission of the offence, and would fail in its 
practical enforcement after very offensive and scandalous 
exposures, and a triumph would be thus given to those 
whom it was desired to disgrace and punish. 

Subsequently, in the same session, a bill was intro- 
duced into the House of Lords, consisting of two clauses. 
The first enacted "that if any person shall by false 
pretences, false representations, or other fraudulent 
means, solicit and procure any woman to have carnal 
connection with any man, such person so soliciting and 
procuring shall, being duly convicted thereof, suffer 
imprisonment for a term not exceeding two years, with 
hard labour. The second section declared that no person 

G 
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should be convicted of the offence mentioned in the first 
section unless it were committed for the lucre of gain. 

This bill was not pushed beyond the first reading, 
but was reintroduced in the next session in the same 
terms. After the second reading, the bill was amended 
by inserting the words " for lucre or gain " in the first 
clause, and omitting the second. The main ground of 
opposition on the third reading, which was carried by a 
small majority, was that it rather controlled than 
extended the common law of England, and that all 
attempts at legislation were met by the difficulty that it 
was either directed against that which could not properly 
be made a crime, or against that which the law already 
considered a crime, and was able and ready to punish. 

In the House of Commons the bill was read a first 
and second time, after some discussion and opposition. 
In committee the bill was altered by striking out the 
words " for the lucre of gain," and limiting it to women 
under twenty- one years of age ; thus, on the one hand, 
extending the scope of the bill by including all " false 
pretences, false representations, or other fraudulent 
means," whether the motive was or was not mercenary, 
but on the other hand confining its operation to girls 
under twenty-one years of age. Clauses were also 
added, giving power to the court to allow the costs of 
prosecution. 

In this shape the bill was passed, and became the law 
of the land, as already stated. 
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How far this enactment lias extended the common 
law offence, notwithstanding the somewhat narrow 
construction put upon the common law by various 
decisions, seems a matter of some doubt. There is 
certainly authority for saying, that the procuring a 
girl under the age of twenty-one, by fraud (without 
reference to a conspiracy), to have illicit carnal con- 
nection with any man, is a misdemeanour not only in 
a third party but in the person for whom the procuration 
was effected, as being against public decency and good 
manners* ; but no case has gone this length ; and, on 
the other hand, it has been expressly decided that it is 
no offence for any one, even for lucre or gain, to procure 
persons of either sex to commit prostitution, unless such 
procurer be the keeper of a brothel, or has conspired 
with one or more other persons to effect that object.f 

The statute 12 & 13 Vict. c. 76. may be regarded, 
therefore, as having extended the common law to cases 
where parties not being themselves keepers of brothels, 
or shown to be acting in such concert with others, are 
nevertheless engaged in fraudulently procuring girls for 
public or private prostitution. 

The offence of child-stealing, the crimen plagii of the 
Roman law, is provided for by express enactment. The 
statute 9 Geo. IV. c. 31. s. 21. enacts that any person 
who by force or fraud shall take or detain any child 

* See Rex v. Delavcd, 3 Burrow's Rep. p. 1434. 
t Eex V. Peirson, 2 Lord Raymond's Rep. p. 1197. 
o 2 
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under ten years of age with intent to deprive the parent 
or other person having the lawful care of such child of 
the possession of such child, or with intent to steal any 
article upon or about the child's person, and any person 
harbouring any child so taken, and all abettors in such 
offence, shall be guilty of felony, punishable by trans- 
portation or imprisonment. 

In Scotland this crime has been punished with death 
from the earliest time ; nor is it any defence that the 
child is taken away for affection to itself, or from any 
other motive, and not for the sake of lucre,* The mete 
enticing or inducing an infant child to leave its parents 
or guardians without their knowledge or consent is a 
crime by the common law of Scotland, and is, it seems, 
the same offence as that already mentioned, a young child 
not being in law capable of assenting, f 

These provisions have no direct reference to the 
crime of abduction for the purposes of prostitution. 
The English statute was intended to meet the offence 
of decoying children for the purpose of stealing their 
clothes or to get rewards offered for their restoration; and 
in none of the reported convictions under the Scotch law 
had the offenders any apparent intention of infringing 
the rules of chastity. 

The rape of women, w hich implies the use of force 
and violent means, is evidently not within the evil 

♦ Alison's Principles of the Criminal Law of Scotland, p. 280. 
t Ibid. p. 630. 
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forming the subject of this essay. Nevertheless, in 
order to a comprehensive survey of the whole question, 
it may be well to revert to the operation of the laws 
relating to that offence, and to observe the principle 
upon which legislation has proceeded with regard 
to it. 

Bape is a felony at common law, but to convict 
of that offence, it is, as has been already pbserved, 
necessary that the carnal intercourse should be against 
the will of the woman.* By the Roman law, as 
we have seen, force was not in all cases requisite 
to the crime of rape, the abduction of a woman from 
the custody of her father or guardian, although by 
consent, forming a complete offence. 

Blackstone, who is occasionally the partial panegyrist 
of the laws of England, says, with reference to this 
distinction, that **our English law does not entertain 
quite such sublime ideas of the honour of either sex as 
to lay the blame of a mutual fault upon one of the 
transgressors only, and, therefore, makes it a necessary 
ingredient, in the crime of rape, that it must be against 
the woman's will."t 

The English law, however, is founded on the prin- 
ciple already stated, that actual force or trespass is 
necessary to constitute the offence, and not upon any 
abstract theory as to the moral criminality or innocence 



♦ Ante, p. 53. t Commentaries, vol. iv. p. 211. 
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of the woman. This is shown by the fact, that while 
by the Roman law a notorious prostitute was not 
within its protection, by the English law the crime 
may be committed as well on such a person as on the 
most virtuous maiden.* 

Blackstone again comes to the aid of our law, 
saying, " it does not judge so hardly of offenders, as to 
cut off all opportunity of retreat, even from common 
strumpets, and to treat them as never capable of 
amendment. It therefore holds it to be felony to force 
even a concubine or harlot, because the woman may 
have forsaken that unlawful course of life ; for, as 
Bracton well observes, * licet meretrix fuerit antea, certe 
tunc temporis non fuit, cum reclamando nequitise ejus 
consentire noluit.' " 

It is 720^, however, on any such presumption of the 
woman's reformation that she has the protection of the 
law ; for although she may have immediately resumed 
her vicious habits, and her resistance arose merely from 
the caprice of the moment, the offence of rape would 
be legally complete. The rule of the English law, 
however, is undoubtedly a correct one in practice, and 
works no evil, the difficulty of convicting under 
such circumstances as those supposed, being ample 
protection to men against the acts of abandoned 
women. It is necessary, nevertheless, that in attempting 

* Hawkins' Pleas of the Crown, vol. i. chap. xli. 
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to supply the deficiencies and remedy the inequalities 
of the existing law, the principles upon which it pro- 
ceeds should not be misconceived. 

It seems doubtful whether the law of Scotland 
follows the Roman law, and denies the existence of 
the offence on a prostitute.* A learned commentator 
on the laws of that country inclines to the opinion 
that the forcible violation of a woman of that de- 
scription, at least if at the time in pursuit of her 
trade, does not amount to the crime of rapcf 

With respect to female children, whose general capa- 
city to consent was by common law the age of twelve 
years, there is a high authority for saying that the carnal 
knowledge of them was rape at common law, whether 
they consented in fact or not. J At all events the legis- 
lature interfered at an early period. 

The statute 3 Edward I. c. 13., already noticed, 
subjected the ravishment of *^ maidens within age," 
although with their consent, to the same punishment 
as was provided in other cases of rape. § The statute 
13 Edward I. (Statute of Westminster 2.) c. 34., which 
made a rape a capital felony, did not affect the above 
offence of ravishing ^^ maidens within age" with their 
consent; but by a statute passed in the 18th year of 

* Erskine's Institutes, book iv. title 4. § 55. 
t Burnett on the Criminal Law of Scotland, p. 104. 
J Hale's Pleas of the Crown, vol. i. p. 631. 
§ See as to this statute, Coke's Second Institute, cap. 13. 
G 4 
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Elizabeth, the carnal knowledge of a child under ten was 
made a capital felony. As to children above ten and 
under twelve, it was held that the offence was left as it 
stood before upon the Statute of Westminster, 13 Ed- 
ward III., a misdemeanour only, if done with the party's 
consent.* 

Although this was the construction adopted and 
acted upon down to the passing of the statute 9 Geo. IV. 
c. 31,, Sir Matthew Hale intimates that the offence 
was rape with respect to children between the ages of 
ten and twelve. f Be that as it may, the statute 
9 Geo. IV. c. 31., after attaching the punishment of 
death to the crime of rape (since commuted by the 
statute 4 & 5 Vict. c. 56. to transportation for life), enacts 
(sect. 17.) " that if any person shall unlawfully and 
carnally know and abuse any girl under the age of ten 
years, every such offender shall suffer death as a felon ; 
and if any person shall unlawfully and carnally know 
and abuse any girl above the age of ten years, and 
under the age of twelve years, every such offender 
shall be guilty of a misdemeanour, and, being convicted 
thereof, shall be liable to be imprisoned, with or 
without hard labour, in the common gaol or house 
of correction, for such a term as the court shall award.*' 

The carnal knowledge, therefore, of children under the 
age of ten years is a rape, irrespective of all question 

♦ See East's Pleas of the Crown, chap. 10. sec. 2. 
t Hale's Pleas of the Crown, vol. i. p. 631. 
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as to consent, because a child of such tender years 
cannot be supposed to consent ; while between the age 
of ten and twelve the offence is a misdemeanour, 
punishable with imprisonment, although committed 
with consent. In that case, the capacity of the child 
to consent is admitted, and therefore, if given, the 
higher crime is incomplete, but still, as that consent 
might, and indeed necessarily must, be obtained without 
the full knowledge of its consequences by the girl, the 
Legislature has made it a criminal offence. It is 
scarcely necessary to obsetve that the child assenting 
to the commission of the offence, whether the felony or 
misdemeanour, is not punishable.* 

In considering hereafter what further provision for 
the protection of women is called for, it is important to 
bear in mind that this enactment with respect to the 
carnal knowledge of children between the ages of ten 
and twelve, forms the first, and down to the present 
time, the only interference with the rule that seduction 
alone is not an indictable offence.f 

Formerly, it appears, by the law of Scotland, follow- 
ing the Roman law to some extent, it was considered as 
essential to the crime of rape that there should be a for- 

* See note to Read's case, 1 Denison's Crown Cases^ 379. In 
Scotland, also, the quality of violence is only required in females 
above the age of twelve years; below that age it is held that 
consent cannot be given, and that the connection must have been 
involuntary. 

f Alison's Principles of the Criminal Law of Scotland, p. 213. 



90 

cible carrying away of the persoD.* This seems to be 
implied by an act of the Scotch parliament (act 4. Pari. 
21 James VL, a. d, 1612), by which it is declared that 
albeit the consent and declaration of the woman ra- 
vished, declaring that she went away of her own free 
will, may free the committer from capital punishment, 
yet shall it not free him from such arbitrary punish- 
ment as his Majesty shall inflict by warding confis- 
cation of his goods, or imposing upon him pecunial 
mulcts.t 

However, the crime is now and has been for a long 
time held to be committed without any abduction 
of the person, though that circumstance concurring 
with the actual violation of the woman, shows a greater 
degree of premeditation, and perhaps a more open and 
daring contempt of the law.f 

Neither in England or Scotland does the subse- 
quent consent of the woman alter the offence ; but in 
the latter country her declaration to that effect, or her 
marriage with the offender, takes away the capital 
punishment under the statute of 1612 above noticed. 
The usual effect of this provision is that the friends of 
the parties endeavour to make up a marriage between 
them in order to stop all further prosecution, § 

* Burnett, p. 100. 

t Mackenzie's Laws and Customs of Scotland in Matters Cri- 
minal. Works, vol. ii. pp. 115, 116. 
t Burnett, p. 100. § Ibid. p. 106. 
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In all the acts of general pardon from the reign 
of Henry VIIL to Queen Anne, rapes and carnal 
ravishments of women were expressly excepted ; and in 
various similar statutes of Elizabeth and James L we 
find fornication included in the exceptions.* 

Such is the summary of the exceptions to the 
general absence of laws for the protection of women. 

Although there is not any statutable or common law 
provision of general operation, expressly intended for 
the protection of women from the machinations and 
allurements of vice, there are certain rules of the 
municipal or common law, independent of those above 
enumerated, extended by legislative enactments, whose 
operation, although directed as much against women 
as men, has tended to afford a partial protection, and 
which must not pass unnoticed. The principal of these 
relate to brothels. 

The keeping of brothels, stews, and bawdy houses is, 
says Sir Edward Coke, " against the law of God, on 
which the common law of England in that case is 
grounded t; and the keeper, he or she, of such houses. Is 
punishable, by indictment at the common law, by fine 
and imprisonment ; for although adultery and fomi- 



♦ Vide Gibson's Codex, vol. ii. pp. 1127. 1129. 
t Coke refers in the margin to Num. xxv. 9.; Deut. xxiii. 18.; 
Ezek. xvi. 24. 31. 39.; Joel, iii. 3. 
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cation be punishable by the ecclesiastical law, yet the 
keeping of a house of bawdrie, or stewes, or brothel 
house, being as it were a common nuisance, is punish- 
able bjr the common law, and is the cause of many 
mischiefs, not only to the overthrow of the bodies and 
wasting of their livelihoods, but to the endangering of 
their souls." * 

So, also, by the law of Scotland, it is beyond doubt 
*^ that the keeping of an open and notorious house of 
lewdness, for the reception of loose and dissolute 
visitors, is of itself such an offence against public 
decency, and the quiet of the neighbourhood, as is 
punishable at common law (and of this there are daily 
examples in the burgh courts), with imprisonment, or 
whipping, or banishment from the vicinity to which the 
scandal or disturbance has been given." f 

Notwithstanding the illegality of these houses by the 
law of England, they not only existed, but were ex- 
pressly allowed in certain places assigned for the purpose, 
probably on the ground that they were " necessary 
evils," a doctrine that I shall have occasion to notice 
hereafter. 

In the 14th year of the reign of Richard the Second, 
upon the petition of the people of Southwark, no stews 



♦ Third Institute, cap. 98. 

t Hume*8 Commentaries on the Law of Scotland respecting 
Crimes, vol. i. chap. xxL 
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were allowed in that borough, except in the accustomed 
place appointed for them*, and in the reign of 
Henry the Sixth the dwellers in those stews were not 
allowed to sit as jurors-f In the latter reign " so odious 
and so dangerous was this infamous vice (the fairest 
end whereof is beggary) that men, says Coke, in making 
of leases of their houses, did add an express condition 
that the lessee, &c., should not suffer, harbour, or keep 
any feme puteine within the said houses, &c4 

Previous to the reign of Henry the Seventh it appears 
there were eighteen of these infamous houses in London 
and Southwark. In that reign the number were re- 
duced, twelve only being permitted. 

These houses were distinguished by signs painted on 
the walls §, and the inmates were controlled by a body 
of laws, a manuscript of which still exists. 

An act of the parliament of Scotland, in 1426, orders 
common women to be put at the extremity of the town, 

* " Item supplient les Communes de la burgh de Suthwerk q 
nuUes JEstawes soient tenuz en le burgh de Suthwerk, mes en 
le commune place pur ce ordeine. (Responsio) Le roy le voet." 
(Pari. KoUs. xiv. Rich. 11. 32.) " Stews, or stues, are those places 
which were permitted in England to women of professed inconti- 
nency, for the proffer of their bodies to all comers, and it is de- 
rived from the French estuves {i.e. thermae balneum), because 
wantons are wont to prepare themselves for venereous acts by 
bathing." — Blount's Law Dictionary, 

t Stat. 11 Hen.VI.c.l. 

X Coke's Third Institute, cap. 98. § Ibid. 
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and that no one should let them houses in the heart of 
the town.* 

Henry the Eighth, by a proclamation under the great 
seal, dated 30th March, in the thirty -seventh year of 
his reign, suppressed all the stews or brothels which 
had existed for a long time previously on Bankside, 
Southwark, alleging that they were prohibited by the 
law of God and by the law of the land ; " and those in- 
famous women," says Coke, " were not buried in Chris- 
tian burial when they were dead, nor permitted to 
receive the rites of the church while they lived." f 

In Godolphin's Repertorium Canoniaim, a work of 
high authority, it is laid down that justices of the peace 
may require surety for the good behaviour of such 
as " by common fame are reputed resorters to houses 
suspected of maintaining adultery or incontinency, of 
such as keep such houses, of common whoremongers 
and common whores ; and upon information given to a 
constable that a man and woman be in adultery or 
fornication together, or that a man or woman of evil 
fame or report are gone to a suspected house in the 
night, the oflScer may take company with him, and if 
he find them so, he may carry them to prison, or before 
a justice of peace to find sureties for their good be- 
haviour." J This passage, however, must be taken with 
some limitation. 

* Hume's Commentaries, vol. i. p. 469. note Q), 

t Coke's Third Institute, cap. 98. 

J Repertorium Canonicum, ch. xxxiv. § 10. 
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In the reign of Elizabeth we have an instance of a 
man committed to Newgate, until he found sureties for 
his good behaviour, for harbouring wicked women in 
his house ; but the notice of this case is accompanied by 
the declaration that neither justices of the peace, or 
King's justices, have power to punish lechery, but the 
Ordinary by proceeding in the ecclesiastical court*; and 
it was fully established, upon a conference of the judges, 
in a case of the eighth year of the reign of Charles the 
First, that the cognisance of all fornications and 
adulteries, and of persons suspected to be living in 
adultery, belong to the ecclesiastical court. f 

The frequenting houses of ill fame is, however, it 
seems, an indictable offence at common lawj, but it 
is believed that no conviction has been obtained or 



♦ Crompton's "L'Office et Auctoritie de Justices de Peace," 
p. 140. 

•j" " Le conusance de tout fornications et adulteries et pur sus- 
pitious vivent en adulterie appent k TEcclesiastical Court." Mar^ 
tingley v. Mariyn, Sir Wm. Jones's Rep. p. 259. 

{ 4 Blackstone's Commentaries, p. 64., citing Popbam's Rep., 
p. 208. The case referred to was an indictment in the second year 
of the reign of Charles I. against one Matthias Wheelhorse, quia 
nocHvagus, and because he divers days and nights did frequent the 
house of, &c., which was within the liberties of Southampton, and 
was a suspected bawdy-house. Several objections were taken to 
the indictment, amongst others, that it did not appear by it that 
the party knew it to be a bawdy-house, and that it was only sus- 
pected to be a bawdy-house ; but no objection was taken that the 
frequenting such a house was not an indictable offence. 
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attempted for this offence for many years, and it may 
be regarded as obsolete. 

By an act of parliament of the Commonwealth, passed 
10th May 1650, for the punishment of incest, adultery, 
and fornication, the crime of adultery was made punish- 
able, both as respects the man and the woman, with 
death, without benefit of clergy, and the statute further 
enacted that if any man " have the carnal knowledge of 
the body of any virgin, unmarried woman, or widow, 
every such man so offending and confessing the same, or 
being thereof convicted by verdict upon indictment or 
presentment, as also every such woman so offending and 
confessing the same, or being thereof convicted as afore- 
said, shall for every such offence be committed to the 
common gaol, without bail or mainprize, there to con- 
tinue for the space of three months, and until he and 
she respectively shall give security, to be taken by one 
or more justice or justices of the peace before whom 
such confession or conviction shall be had, to be of the 
good behaviour for the space of one whole year then 
next ensuing." 

A subsequent section enacted that every person 
convicted " for being a common bawd, be it man or wo- 
man, or wittingly keeping a common brothel or bawdy- 
house, shall for his or her first offence be openly whip- 
ped and set in the pillory, and then marked with a hot 
iron in the forehead with the letter B., and afterwards 
committed to prison or the house of correction, there to 
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work for his or her living for the space of three years, 
without bail or mainprize, and until he or she shall put 
in suflScient sureties for his or her good behaviour during 
his or her life ; " and a second conviction for any of the 
offences specified in this section was made a capital 
felony, without benefit of clergy.* 

The bill was originally introduced in 1644, and was 
referred to a select committee. When ultimately passed, 
which was not done without considerable opposition, 
copies were printed and sent to every parish in Eng- 
land.! In this and other statutes the object of the 
parliament was by severe penal enactments to put 
down this sin as sin ; and in like manner it dealt with 
other immoralities, such as profane swearing. It was 
not the protection of women from the arts and acts 
of the seducer that it had in view. The provisions of 
this statute were enforced during the Commonwealth, 
but on the Restoration became nugatory, and were not 
renewed. J 

♦ Schobell, p. 121. Blackstone errs when he describes this 
enactment as making fornication in the second instance felony 
without benefit of clergy. See Commentaries, vol. iv. ch. 4. He 
was probably misled by Barrington (Observations on the Statutes, 
p. 126. 3rd edit.), Barrington in his turn being perhaps led into 
error by SchobelFs index. 

f See Journals of the House of Commons, vols. iii. — vi. 

J In other countries where the canon law has prevailed, fornica- 
tion has been punished with great severity without distinction as 
to sex. Scaliger says he was at Geneva when a young woman was 
drowned for this offence (Scaligerana, p. 3., cited in Barrington's 

H 
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In Scotland the criminal intercourse of man and 
woman out of wedlock is the subject of a statute of 
James the Sixth (a. d. 1567). By this act, which is of 
the same parliament as those that punish incest and 
adultery with death, and stands immediately before 
them in the statute book, the offender, man or woman, 
shall pay for the first fault a fine of 40Z. Scots, and 
shall stand bareheaded, and fastened, at the market- 
place, for the space of two hours ; for the second fault 
shall pay a fine of 100 merks, have the head shaven, 
and be again exposed in the like public fashion ; and for 
the third offence, shall pay a fine of lOOZ., be thrice 
ducked in the foulest pool of the parish, and be banished 
the town or parish for ever ; and shall be again treated 
in the like manner for every further trespass. In case 
of inability to pay the fines, the person is to be im- 
prisoned, and fed on bread and water for several days, 
which are more in number as the offence is repeated. 
A statute of 1696 (c. 31.) contains a confirmation of 
all prior statutes against fornication and uncleanness. 

The only memorial of any punishment inflicted in the 
supreme court of Scotland, under the statute of James 
the Sixth, occurs in 1653, at the same period, and under 
the same government, which in England went the 
length of passing the statute already mentioned.* The 

Observations on the Statutes); but it seems to have been for 
causing the defilement of a young person. 

* Hume*s Commentaries on the Law of Scotland respecting 
Crimes, vol. i. ch.21. 
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<5ommissioners for the administration of justice, in the 
case alluded to, passed the sentence mentioned in the 
statute for the first offence on a man and woman ; but it 
has not in any late instance been thought necessary to 
curb this vice of incontinence by the public example of 
a criminal prosecution.* 

Although the attempt of the Puritan parliament to 
reform the morals of the community, necessarily failed in 
its object, public attention was from time to time called 
to the subject. In 1697 the House of Commons 
addressed William the Third (the subject having been 
alluded to in the speech from the throne), upon the vice, 
profaneness, and immorality which were, like a general 
contagion, diffused and spread throughout the kingdom, 
and praying the King to issue his proclamation com- 
manding judges, justices, and other magistrates to put 
in speedy execution the laws then in force. A procla- 
mation was accordingly issued, which was ordered to be 
read four times a year in churches and chapels after 
divine service, and at the assizes and quarter sessions.t 
This proclamation is renewed at every accession ; and 
is read to this day at the courts of assize and quarter 
sessions immediately before the charge to the grand 
jury. 

At the same time, leave was given to bring in a bill 

* Hume's Commentaries on the Law of Scotland respecting 
Crimes, vol. i. ch. 21. 
t Hansard's Parliamentary History, vol. v. p. 1172. 
H 2 
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for the more effectual suppressing profaneness, immo- 
rality, and debauchery, but no measure appears to have 
been introduced to suppress the latter class of offences. 
A similar movement for the suppression of the same 
offences took place in Scotland in this reign.* 

In the reign of George the Second it appears the 
profligacy of the people called for some legal restraints-f 
A provision was therefore framed, and carried into law, 
to repress crimes of various kinds, thefts and robberies, 
as well as brothels and disorderly houses. 

This statute, 25 Geo. IL c. 36. s. 5., "in order to 
encourage prosecutions against persons keeping bawdy- 
houses, gaming-houses, or other disorderly houses," re- 
quires the constable or other peace officer of the parish 
or place, subject to a penalty for neglect (see sec. 7.), on 
notice in writing from any two inhabitants paying scot 
and lot, to go with them before a justice of the peace, 
and to enter into recognisances to prosecute for such 
offencej, and on conviction to pay such inhabitants lOi. 
each, the persons keeping such houses, &c., being also 
bound over to appear to answer such indictment. 

Section 8., reciting that " by reason of the many 

* See Acts of the Parliament of Scotland, vol. x. (1701). 

f Parliamentary History, vol. xiv. p. 1234., where see an account 
of this statute. 

I By statute 58 Geo. III. c. 70. s. 7., the notice mentioned in the 
fifth section of the 25 George II. must be also given to the over- 
seers of the poor of the parish ; and if they enter into the recog- 
nisances, then the constable is relieved from doing so. 
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subtle and crafty contrivances of persons keeping 
bawdy-houses, gaming-houses, or other disorderly 
houses, it is difficult to prove who is the real owner 
or keeper thereof, by which means many notorious 
offenders have escaped punishment, enacts "that any 
person who shall at any time hereafter appear, act, 
or behave himself or herself as master or mistress, 
or as the person having the care, government, or 
management of any bawdy-house, gaming-house, or 
other disorderly house, shall be deemed and taken to 
be the keeper thereof, and shall be liable to be pro- 
secuted and punished as such, notwithstanding he 
or she shall not in fact be the real owner or keeper 
thereof." 

It is a singular fact, that this statute, which cer- 
tainly has no appearance of pressing with undue 
severity on any of the parties against whom it is 
directed, nevertheless met with remonstrance and found 
opponents in well intentioned persons, who sym- 
pathised in the hardships which they alleged the act 
caused to the "women of the town." One writer, 
alluding to " the late severe edict issued forth against 
the unfortunate fair ones who are sojourners in these 
two opulent cities of London and Westminster in 
particular, and all over the kingdom in general," speaks 
of numerous suicides committed at this time by such 
persons, although in another page he admits that 
numbers of them entered upon virtuous courses and 

H 3 
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became industrious members of society. In seeking 
sympathy for these objects, the author truly points to 
the causes of the abandoned career of many of them, 
namely, their seduction by fraud and treachery, and 
subsequent desertion by the seducer. Being thus 
abandoned *^all people of reputation refuse them 
shelter in their houses, none will employ them without 
characters," and therefore they are driven to a vicious 
course to support life. They have no means of 
escaping from this career, owing to the " extravagancy 
and savage dispositions " of the keepers of the houses 
they inhabit, ** whose orders, if they presume in the least 
to gainsay, nothing less than their downfall ensues; 
they are immediately stripped of their clothing, a bailiff 
is sent for, who arrests them, and sends them to gaol 
for a round sum that the poor unhappy creatures never 
saw the least mite of, nor anything else. Thus these 
unhappy and much-to-be-pitied women are hampered 
in, and tossed about from post to pillar, and without 
ever enjoying one minute's quiet or content, and next 
to the intolerable grievances they labour under from 
these wicked reprobates, they lie under another heavy 
imposition from those scandalous fellows called bullies, 
a set of villains, their equals not to be met with all 
over Christendom." * 

* " A particular but melancholy Account of the great Hardships, 
DiflSculties, and Miseries that those unhappy and much-to-be-pitied 
creatures, the common Women of the town, are plunged into at 
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The writer subsequently observes that if these 
persons " who are both a scandal and a judgment upon 
the nation, were to be either hanged or transported for 
life as soon as detected, it would put a stop to the many 
melancholy effects that their base, scandalous, and 
obnoxious deeds bring upon the kingdom in general 
and these unhappy women in particular: it would 
prove the most effectual means towards paving the way 
for a reformation of manners amongst those loose, dis- 
orderly women, once they had none to tyrannise 
over them, none of these wretches to force them to pros- 
titute their delicate bodies to the embraces of every 
scoundrel, that so they may be supported at the 
expence of their virtue and honour." 

Notwithstanding the obvious tendency of these 
remarks, forcibly pointing out the real sources of 
so much misery, and naturally suggestive of some 
additional legislative interference to suppress more 
effectually the practices of the vicious parties alluded 
to, the immediate remedy suggested is the establish- 
ment of a sort of foundling hospital for the reception 
of the victims, a mode of dealing with the great evils 
depicted, quite unworthy, it is needless to remark, of 
any one assuming to direct or guide public attention to 
the subject. 

Some special powers have been conferred on the 

this juncture," &c. "Likewise some proposals advanced," &c. 
By M. Ludovicus (J. Campbell), Svo., London, 1752. 

H 4 
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police of London with reference to the offence of 
prostitution, but they are not of any considerable 
moment. By the statute 2 & 3 Vict. c. 47. (for further 
improving the police in and near the metropolis), 
every common prostitute or night-walker loitering or 
being in any thoroughfare or public place for the 
purpose of prostitution or solicitation to the annoy- 
ance of the inhabitants or passengers is liable to a 
penalty of forty shillings, and in default of payment to 
imprisonment for a period not exceeding one month; 
and every constable who sees the offence committed has 
power to take the woman into custody without a 
warrant. * All persons keeping houses, shops, or places 
of public resort, are liable to a penalty of 5L if they 
"knowingly permit or suffer prostitutes or persons of 
notoriously bad character to meet together and remain 
therein." f Licensed victuallers, throughout the king- 
dom, it is to be observed, are liable to penalties for 
the same offence, as being contrary to the tenor of 
their licence.^ 

The provisions contained in the statute 2 & 3 Vict, 
c. 47., with respect to the above offences, are also con- 
tained in the local act for regulating the police of the 
city of London. § They are also repeated in the recent 
statute for consolidating in one act certain provisions 

* See sections 54. 77. f Sect. 44. 

t See 9 Geo. IV. c. 61. 

§ 2 & 3 Vict c. 94. (local and personal). 
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usually contained in acts for regulating the police of 
towns,* 

Whatever effect the common and statute laws 
respecting brothels may have indirectly had in pro- 
tecting women, it is clear that those laws had rather the 
protection of men than women in view.f 

The laws respecting the maintenance of illegitimate 
children by the putative father, call only for a passing 
notice in this treatise, as having some effect in checking 
seduction among the poorer classes by rendering the 
father liable to the support of such children. The 
object, however, of various enactments on this subject, 

♦ 10 & 11 Vict. c. 89. 

f An illustration of how little the welfare and happiness of 
women entered into the consideration of jurists in discussing the 
laws affecting them, is afforded by Dr. Wood's observations on the 
illicit intercourse of the sexes and the impolicy of public brothels. 
"The best regulated commonwealths will not endure public stews, 
punishing the crime with whipping, penance, or according to the 
discretion of the judge. For the distinction of families is con- 
founded by it. Quarrels will daily arise amongst men for the most 
beautiful women, propagation will be hindered if women were 
allowed to admit several men frequently to their embraces, and 
the women would not be able to undergo the pains and charge of 
educating their children without the assistance of the fathers.*' 
(Civil Law, 4th edit., p. 274.) Not one word on the sufferings of 
women, or the degradation of the sex ! Montesquieu speaks in the 
same terms : *' Les femmes qui se sont soumises k une prostitution 
publique ne pouvent avoir la commodite d*elever leur enfans. Les 
peines de cette education sont meme incompatibles avec leur con- 
dition ; et elles sont si corrumpues, qu*elles ne S9auroient avoir la 
confiance de la Loi." — Esprit des Loix, liv. xxm, cap. 2. 
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from the 18 Elizabeth, c. 3., to the 7 & 8 Victoria, 
c. 101., was the relief of the ratepayers; directly, by 
throwing the burden of support on the parents, and 
indirectly, by deterring men and women from illicit 
intercourse through fear of the pecuniary penalties, and 
formerly of the liability to imprisonment, in addition, of 
the father and the mother.* 

The rule that an illegitimate child is incapable 
of inheriting, so far at least as it excludes him from 
inheriting as heir to his mother, is supposed to be 
founded partly in policy to discourage illicit commerce 
between the sexes.t 

With respect to the civil remedies, or rather claims, 
for injuries to the character and reputation of women 
from the machinations and allurements of vice, it has 
been already shown that the victim herself has none.J 
Her consent, which is implied in the very nature of the 
means used, precludes what in law is termed a trespass^ 
and shuts her out from any title on which to found a 
claim for compensation by an action at law. 

In some cases, however, the parent of the un- 
fortunate girl or woman is entitled to maintain an 
action against the seducer, but not because he is the 
parent and consequently the person next to the girl 

* See the older statutes noticed in Nolan*s Poor Laws, vol. ii. 
ch. 32. 
t Fortescue, ch.39,40.; Kent's Commentaries, vol. ii. p. 175, 176. 
{ Seean/^ p. 53. 
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herself most deeply affected by the injury done to his 
daughter. The law does not allow that the parent, as 
such, is interested in his child to that extent, nor even, 
if he were, would it allow him to bring an action 
merely for the injured feelings of himself and family, 
that species of injury forming no legal cause of action. 
But treating the parent as the master^ and the seduced 
daughter as his servant, the law gives him a right of 
action for the loss of her services on precisely the same 
ground as a master is entitled to sue for a corporal 
injury done to his servant. ** The foundation of the 
action by a father to recover damages against the 
wrongdoer for the seduction of his daughter has been 
uniformly placed, from the earliest time hitherto, not 
upon the seduction itself, which is the wrongful act of 
the defendant, but upon the loss of service of the 
daughter, in which service he is supposed to have a 
legal right or interest. It has, therefore, always 
been held that the loss of service must be alleged in the 
declaration, and that loss of service must be proved at 
the trial, or the plaintiff must fail. It is the invasion 
of the legal right of the master to the services of his 
servant that gives him the right of action for beating 
his servant, and it is the invasion of the same legal 
right, and no other, which gives the father the right of 
action against the seducer of his daughter." * 

♦ Judgment of Tindal, C. J., in GrirmeU v. WeUSf 7 Manning 
& Granger's Reports, p. 1041. 
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Proceeding upon this principle it is necessary, in 
order to support this action, that the girl should be to 
a certain extent in the service of the parent ; and the 
courts of law have been frequently called upon to 
decide what acts of service are a sufficient foundation 
for the action. 

On the other hand, as the right of action is founded 
on the relationship of master and servant, it follows that 
the party bringing the action need not necessarily be the 
father or mother, or even a relation of the seduced girl, 
for it may be maintained for the seduction of an adopted 
child, or, on the other hand, the action may be brought 
by any master, although not standing in the relation of 
a parent. The age of the servant is also immaterial. 
As, however, an action cannot be maintained by a father 
for the seduction of his daughter, though under age, 
while she was in the service of another person, no person 
is in the position to bring the action if the seducer was 
the master or person in whose service the girl was.* 

Formerly, by the common law, a parent was entitled 
to an action for marrying his heir without his consent, 
because he lost the value of his marriage, to which, 
under the military tenures, he was entitled. The statute 
12 Charles II. cap. 24., abolishing the then existing 
remnants of military tenures, contains a clause (sec. 8.) 
which, after giving a farther power to dispose by deed 

* See the law and cases cited in Selwjn^s Nisi Frius, 11th edit. 
p. 1112. 
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or will of the custody of his children under twenty- 
one years of age, gives the guardians power to main- 
tain *^an action of ravishment of ward, or trespass, 
against any person or persons who shall wrongfully 
take away or detain such child or children, and shall 
and may recover damages for the same in the said 
action for the use and benefit of such child or children." 

This provision was passed to meet cases where wards 
are carried off, on account of their property, and applies 
to boys as well as girls. It may be observed, moreover, 
that the provision is obsolete in practice, application in 
such cases being generally made to the court of chancery, 
the guardian of all infants. Blackstone intimated his 
opinion that, independently of the above right in re- 
spect of his heir's marriage, a parent was entitled to 
maintain an action for the abduction of any of his chil- 
dren, having an interest in them all, and that this right, 
being independent of all question as to abolished tenures, 
still exists.* Numerous cases of a recent date, however, 
are inconsistent with the recognition by our courts of 
any such right, and the opinion of Blackstone must be 
considered as overruled.f 

Although the principle on which the right of action 
in a parent, in case of seduction, is founded by our 
law, has been confirmed by a series of decisions from 

* See Commentaries, vol. lii. p. 140, 141. 

t Stephen's Commentaries, 1st edit. vol. iii. p. 538. 
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which It is now impossible to escape, it may be doubted 
whether the courts would arrive at the same result if 
the whole question were allowed to be re-opened, and 
whether they would not hesitate to violate the law 
of nature so far as to declare that the seduction of a 
daughter is no injury to a parent. 

From the consideration of the low tone and false 
principle on which the decisions of our courts are based 
in this respect, it is refreshing to turn to the law of 
Scotland, where higher considerations have been per- 
mitted to prevail. By the laws of that country the 
woman herself may maintain an action for seduction 
under certain circumstances. Thus where the seduction 
was accomplished under a promise of marriage, when the 
seduction amounts to a stuprum fraudulentum ; so also 
if the seducer allured the woman to his embraces with 
the hope of marriage, though without an explicit pro- 
mise, he is liable in a sum to her by way of damages.* 

Considerable diflPerence of opinion has existed as to 
what particular circumstances entitle the woman to the 
action. It seems dear that seduction accompanied by 
pregnancy does not of itself give the right, and that 

* M'Douairs Institutes of the Laws of Scotland, book i. tit. 5. 
§ 64. * The right of action in this case is in accordance with the spirit 
of the civil law, which required the man to marry the girl. " He 
who shall entice a virgin to prostitute herself on the promise of 
marriage, shall be bound to make good that engagement." Puffen- 
dorf, lib. 3. c. 1. § 10. ; Grotius, de Jure Belli et Pacis, lib. ii. c. 17. 
§15. 
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there must be some design and fraud or unfair advan- 
tage taken on the part of the seducer.* 

In a recent case it was contended that to constitute 
seduction it was necessary that the woman should prove 
not merely that she had surrendered her person and had 
received marks of attention, but that the illicit inter- 
course had been occasioned by the man having practised 
such treacherous devices as were calculated to eradicate 
virtuous principles from the bosom of a modest and pure- 
minded woman. On the other side, it was answered that 
it was sufficient to constitute seduction that the virtue 
of the woman had been overcome by false pretences, and 
that in the case before the court it being proved that 
the defendant had been paying his addresses to the girl 
ostensibly with a view to marriage, and was received by 
her friends on that footing, and had expressed himself 
to that effect in her and their presence, and having 
taken advantage of the impression upon her mind that 
his intentions were honourable, to deprive her of her 
virtue, he was guilty of a stuprum fraudulentum ; 
and the court of session decided in accordance with 
that view.' **The doctrine maintained by the advo- 
cator," said Lord Hermand, " is not only contrary to the 
law of Scotland, but is contrary to every moral prin- 
ciple. His conduct here has been most disgraceful. 
He did every thing in his power to gain the affections of 

Hislop V Ker, July 15. 1696 ; Decisions of the Court of 
Session, 13,908. 
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this young woman, and taking advantage of her weakness 
and of the influence which he had gained over her, he 
deprived her of her virtue, and yet he says that he is 
not bound to make reparation. I am clearly of opinion 
that he is."* 

Where a girl, while residing in the defendant's house, 
in the quality of humble companion to his sister, was 
seduced and became pregnant by him, she was held 
entitled to damages, on account of the relative situation 
of the parties.t 

That the legislative enactments I have enumerated 
have been almost entirely directed to the protection of 
women from acts of personal violence, or the protection 
of property, may be partly accounted for by the transfer, 
as already stated, of other ofiences against chastity, 
to the cognisance and superintendence of the Church. 
Another cause is, that, in early stages of society, it is 
from acts of violence that modesty suffers rather than 
from fraud. Man in a savage state gratifies his passion 
by main force, which the more refined, but not less 
dangerous appetites introduced by luxury and civilisa- 

♦ M^ Candy ^ advocator, v. Turpy^ respondent, 4 Shaw & Dunlop's 
Cases, p. 520. It is scarcely necessary to remark that the action 
in this country for breach of promise of marriage, stands on a 
totally different footing to this action for seduction allowed by the 
law of Scotland. 

t Buchanan v. Macnab, June 16. 1785 ; Decisions of the Court 
of Session, 13,918. 
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tion recoil from attempting. To open violence succeeds 
fraud and intrigue ; and the brutality of the ravisher is 
supplanted by the artifice of the seducer. This change 
in the aspect of vice is true not only of successive 
periods, but also of different classes of society in the 
same age. Hence it is that in the great majority of 
charges of rape, brought before our criminal courts, the 
offender is of the poorer and uneducated class of men. 
Analogous phenomena are presented by other offences. 
Daring robbery and plunder are characteristic of one 
period, fraud and artifice of another ; the suppression of 
ieach calling for peculiar and appropriate efforts of the 
legislature. It is for this cause, then, that we find from 
our past history that legislation was directed against 
force rather than fraud. 

Some effects must be attributed to yet another source, 
— the low position and estimation of woman in society 
for some centuries after the conquest* Indications of 
this have already been pointed out in the text writers 
of comparatively recent date. 

Notwithstanding the silence of the common law, and 
the neglect of the legislature, the power of the ecclesias- 
tical courts with respect to the punishment of offences of 
this description was carefully preserved to them from an 
early period. By a statute of the thirteenth year of 
Edward the First*, the judges were prohibited from re- 

* Statute Circumspecte Agatis, 13 Edw. I. Upon this statute 
of Circumspecte Agatis, Nicholas Bacon, in his dbcourse of the 

I 
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strainiDg the bishops from exercising jurisdiction over 
spiritual matters, as in cases of " penance enjoined by 
prelates for deadly sin, as fornication, adultery, and such 
like ; for the which ^sometimes corporal penance is en- 
joined, and sometimes pecuniary, especially if a freeman 
be convicted of such things." In these cases, as well as 
others, it was declai-ed the spiritual judge should have 
power to take cognisance, notwithstanding the King's 
prohibition. 

Sir Edward Coke remarks, that fornication and 
adultery were merely mentioned for the sake of illus- 
tration, and that offences of a lower as well as higher 
degree were included, as solicitation of any woman's 



Laws and Government of England (the foundation of which was 
some MS. notes of Selden) makes these remarks. '* Hereby the 
clergy got a judgment against the Crown by confession and an 
estoppel, upon this maxim, that spiritual things belong to spiritual 
men, into which rank the king*8 person cannot come. Thus 
thought they ; but what are spiritual causes, and why so called ? 
Are they such as concern spiritual persons and things ? This was 
the old way, mark : but if we bring into this category adultery, 
fornication, incest, &c., we shall mar all. Linwood tells us that 
mere spiritualia are such as are sine mixtura temporalium. There 
may be somewhat in this, though I cannot find it ; nor can I make 
out the sense of the term any other way, but to limit it to such 
things which by common custom the ecclesiastical judge had cog- 
nisance of." He then proceeds to show that ** fornication, adultery, 
and such like,** were punished by the Saxons in the temporal 
courts, " sometimes upon the body and sometimes upon the purse.'* 
This is confirmatory of the opinion, that it was only a transfer of 
jurisdiction over a common law right. 
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chastity, which is lesser than these, and for incest, 
which is greater.* 

By the canons of 1603 (which, although not in 
themselves binding on the laity, are in many respects in 
conformity with the previously established canonical 
laws) the churchwardens and other oflScers were re- 
quired faithfully to present all persons offending by 
adultery, whoredom, incest, &c., to the intent that they 
should be " punished by the severity of the laws accord- 
ing to their deserts."! 

To what extent the ecclesiastical courts were had re- 
course to for the punishment of offenders against the 
laws of morality there are no accessible materials for 
ascertaining. A case occurs in the reports of the first 
year of Queen Anne's reign, in which a person was pro- 
ceeded against in the ecclesiastical court for having soli- 
cited the chastity of a woman ; but the prosecution was 
not allowed to proceed, the offender having been already 
convicted of an assault upon the same woman with 
intent to ravish her, and the woman having also com- 
menced an action in the temporal court for the assault4 

By the statute 27 Geo. III. c. 43., A. D. 1787 (an act 
to prevent frivolous and vexatious suits in ecclesiastical 
courts), it is enacted that no suit shall be commenced in 
any ecclesiastical court for fornication or incontinence 

* Second Institute, p. 488. 

t Canon 109., vide Gibson's Codex, vol. ii. p. 1004. 
X Gallisand v. Rigattdy 2 Lord Raymond's Rep., p. 809. 
I 2 
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after eight calendar months from the time of the com- 
mission of the offence, nor that any prosecution shall be 
commenced or carried on for fornication at any time 
after the parties offending shall have lawfully inter- 
married. 

It is unnecessary to Inquire what particular cases the 
ecclesiastical courts consider punishable. Any open or 
private fornication is, no doubt, recognised as an offence 
in those courts ; and it may, perhaps, be conceded that 
the various provisions of the canon and civil law on 
which the ecclesiastical law of England is founded 
would meet every individual case, where punishment 
ought to follow. The rule of canon law was in ac- 
cordance with the great principles of equity, and it is 
not surprising that on the Introduction of ecclesiastical 
jurisprudence into this country, it received, as it was en- 
titled to, admiration and respect ; and the consequent 
exemption from civil jurisdiction was courted as a privi- 
lege and conferred as a reward.* But from numerous 
causes, which it is foreign to the object of this essay to 
discuss, the enforcement of that law has become a dead 
letter. It is sufficient to state the simple fact that 
ecclesiastical censures and penance intended "pro salute 
animcB, have ceased to carry with them the terrors of 
punishment, and that the course of proceeding in these 
courts renders it difficult to enforce the payment of 

* Kobertson*s Charles V. (State of Europe, sect. 1.) 
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costs^ now tl)e most substantial bolt to aim at a delin- 
quent. From the nature of their institution, moreover, 
the proceedings were directed against offenders as sinners, 
and not with a view to the adjustment of their indivi- 
dual rights and wrongs. From a variety of causes, 
therefore, the ecclesiastical courts are virtually without 
any powers to aid in the protection of women from the 
machinations of vice. 

It is a remarkable fact that the separation of the 
ecclesiastical from the other courts of the country, and 
the transfer of offences against morality to the former, 
calculated to and probably producing for a time a more 
uniform and impartial administration of those laws, 
should be one principal cause why this country is now, 
as we shall presently see, so defective in its code with 
respect to offences against chastity. 
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in. PRESENT STATE OP THE LAW IN THIS 
COUNTRY. 

Having given an historical sketch of the laws in this 
country, direct and indirect, for the protection of 
women, and ascertained the principles upon which the 
common law appears to have been expounded, and the 
statute law framed, the law bearing directly on the 
subject as it now exists will be stated. This will be 
done without reference to the policy of those laws, but 
simply as a guide to the lawyer, the legislator, and the 
thinking public. 

The evils and injuries in question, like most other 
classes of wrongs, may be divided, for the purpose of 
being more clearly comprehended, into public and 
private. 

Public wrongs are those that are deemed offences, not 
merely against the individual who is the immediate 
sufferer, but against society in general, and conse- 
quently allow of being prosecuted and punished in the 
criminal courts of justice. 

Private wrongs or injuries, on the other hand, are 
such as affect the individual alone, and not the com- 
munity at large, and the remedy or compensation for 
them is by action in the civil courts. 
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In treating of the law as to public wrongs, result- 
ing from evil machinations and the allurements of vice, 
directed against women, we may conveniently divide 
them into, 1. those relating to the procuring and abduc- 
tion of women for the purpose of defilement; 2. the 
laws respecting houses of ill fame. 

L THE PROCURING AND ABDUCTION OP WOMEN 
FOR DEi^ILEMENT. 

** Where any woman shall have any interest^ tohether 
legal or equitable^ present or future^ absolute, conditional, 
or contingent, in any real or personal estate, or shall be 
an heiress presumptive, or next of kin to any one having 
such interest, if any person shall from motives of lucre 
fake away or detain such woman against her will, with 
intent to marry or defile her, or to cause her to be married 
or defiled by any ether person, every such offender, and 
every person counselling, aiding, or abetting such offender, 
shall be guilty of felony, and, being convicted thereof, shall 
be liable to be transported beyond the seas for life, or for 
any term not less than seven years, or to be imprisoned, 
with or without hard labour, in the common gaol or house 
of connection, for any term not exceeding four years^* 

To bring any person within this offence, the woman 
must have an interest in property. The words of the 
statute define it to be " any interest, whether legal or 

♦ 9 Geo. IV. c. 31. sec. 19. 
I 4 
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equitable, present or future, absolute, conditional, or 
contingent, in any real or personal estate," or **an 
heiress presumptive or next of kin to any one having 
such interest." 

Secondly^ the woman must be ** taken or detained 
against her will." It seems, however, that, although the 
taking or detaining be with her will, if that will were 
obtained by fraud practisied upon her, the case will be 
within the statute*; and although consent were given 
in the first instance, if she refuse to continue with the 
offender, it is within the act, which places the detainer 
on the same footing as the taking. Independently of 
that, however, it seems that a woman who con- 
sents and afterwards refuses to continue, may from 
that time as properly be said to be taken against her 
will, as if she had never given any consent at all.t It 
appears also that it is not material whether a woman so 
taken contrary to her will at last consent thereto or not, 
if she were under the force at the time, for the offence 
is complete at the time of taking. J 

Thirdly, the taking or detention must be from 
motives of lucre. In coming to a conclusion whether 
the prisoner was actuated by motives of lucre or not, 

* Wakefield's Case. Deacon's Criminal Law, 4. 

t 1 Hawkins' Pleas of the Crown, eh. xli. s. 7. 

J Ftdwoods Case. Croke's Rep. (Charles), 488.; SwendotCs 
Case, 5 State Trials, 459. ; 1 Hawkins' Pleas of the Crown, eh. xli. 
8. 8., ante, p. 69. 
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expressions used by him, respecting the property of the 
woman, such as his stating that he had seen the will of 
one of her relatives (naming him), and that she would 
have 200Z. a year, are important for the consideration ot 
the jury.* 

Fourthly i the intent must Be to marry or defile the 
woman, or to cause her to be married or defiled by. 
any other person. 

The words " counselling, aiding, or abetting such 
offender " necessarily include accessories before and after 
the fact, who are therefore punishable as principals ; f 
but in conformity to a recognised principle of law that 
every attempt to commit a felony is a misdemeanour, 
the above section creates another offence which may be 
thus described : 

Every person who attempts to commit the felony men^ 
Honed in the above enactment is guilty of a misdemeanour y 
punishable by fine or imprisonment"^ 

The attempt must be in all its circumstances, as 

* Rex V. Barratt, 9 Carrington & Payne's Rep. p. 387. 

t The 31st section of the act, therefore, which provides for the 
punishment of accessories before the fact " to any felony punish- 
able under this act for whom no punishment has been herein-hefore 
provided^* and also providing for the punishment of accessories 
after the fact, does not appear to apply to the 1 9th section. 

\ That an attempt to commit a felony or misdemeanour, wbether 
statutable or at common law, is itself a misdemeanour, see autho- 
rities cited in Russell on Crimes by Greaves, vol. i. p. 47. ; and 
Patteson, J., in Bex v. Butler^ 6 C. & P. 368. ; and Parke, B., in 
Bex v. Boderich, 7 Id. 795. 
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regards the condition of the woman^ the attempt to 
take or detain, and the motive and intent, such as if 
the oflfence were actually completed it would amount 
to a felony. 

It may be observed that this offence is only triable at 
the assizes or other superior courts, and cannot be tried 
at quarter sessions. *• 

It may now be considered as established that the 
woman, although married to the offender, is a competent 
witness against him, on the principle that in all cases of 
personal injuries committed by the husband or wife 
against each other, the injured party is an admissible 
witness against the other.f 

If any 'person shall unlawfully take or cause to be 
taken any unmarried girly being under the age of sixteen 
years^ out of the possession^ and against the will of her 
father or mother^ or of any other person having the 
lawful care or charge of her ; every such offender shall 
be guilty of a misdemeanour^ and^ being convicted thereof 
shall be liable to suffer such punishment, by fine or impri" 
sonment or by both, as the court shall award^X 

First. Under this section the girl must be unmarried 

and under the age of sixteen years. It is immaterial 

whether the defendant did or did not know the age of 

the girl.§ 

♦ 5&6Vict. C.38. 

t See East's Pleas of the Crown, vol. i. p. 455. ; Taylor's Law oi 
Evidence, vol. li. p. 908. 
{ 9 Geo. IV. c. 31. 8. 20. 
§ Reg, V. Robins, 1 Carrington and Eirwan^s Rep. 



123 

Secondly, She must be taken out of the possession of 
her father or mother, or other person having the lawful 
care or charge of her. 

The cases respecting what was a taking out of the 
parent's custody, under the repealed statute of Philip & 
Mary, apply to this section. 

The mother retains her authority, though she marry 
again, and the assent of the second husband is not 
material* ; but the mother has the lawful care only when 
the father has not disposed of the custody of the child 
to others.! Under the statute of 4 & 5 P. & M. c. 8. 
it was holden, that if a parent place a daughter under 
the care of another, who by collusion marries her to his 
own son, the case was not within the act % ; and although 
this authority has been disputed §, it certainly seems 
that, as by the^ language of the present statute the 
taking must be out of the possession of the same party 
who withholds consent, such a case would not be 
within the statute. 

Some difficulty has occurred with respect to defining 
what is a " taking or causing to be taken " within this 
section. 

It seems to be agreed that it is not necessary there 
should be a forcible taking, or a taking against the will 
of the girl ; but in one case a very learned judge inti- 
mated his opinion that there must be an actual taking 
or causing to be taken away, and that a mere decoying 

* Ratclife'8 Case, 3 Coke's Rep. 39. f Ibid. 

{ Nicks V. Gore, 3 Modern Rep. 88. § 1 East, P. C. 457. 
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or enticement away (which would be an offence within 
the section of the same act as to stealing children 
imder ten years of age*) is not within the twentieth 
section.! In that case, a girl of the age of thirteen, 
being a domestic servant and sent on an errand, was 
returning to her mistress's house at Wolverhampton, 
where she met a woman to whom she was known. 
The defendant asked her if she would go to London, 
representing that her mother was in want of a servant^ 
and would give her 51. wages. The girl consented to 
go, and proceeded with the defendant to Bilston, both 
passing under a false name, and thence to Birmingham, 
where the defendant was taken. 

But in another case, where the defendant, by a pre- 
vious arrangement with a girl fifteen years of age, 
placed a ladder by night against a window of the 
house of the father, whose servant the defendant was, 
holding the ladder for tlie girl to descend, and she 
accompanied him from town to town, cohabiting with 
him, it was held that this was within the section, and 
that the defendant was rightly convicted, although the 
girl herself, and not the defendant, had proposed the 
elopement.^ It seems difficult to draw any distinction 

* See this provision noticed, anti, p. 84. 

f Parke, B. Reg. v. Meadows, 1 Carrington & Kirwan's Rep. 
399. Mr. Baron Parke stated that Mr. Justice Coleridge was of 
the same opinion. 

J Reg. V. Robins, 1 C. & K. 456. That case was tried before 
Mr. Serjeant Atcherley ; but Chief Justice Tindal, being subse- 
quently consulted, gave his opinion as stated in the text. 
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in principle between the two cases, although an attempt 
was made in the argument, in the latter case, to recon- 
cile them, by supposing that the opinion in Keg. r* 
Meadows proceeded on the ground that the girl was not 
taken out of the possession of her mistress, being at the 
time on an errand some distance from her and from her 
house : but to this it was rightly answered that the 
opinion of the learned judge did not proceed on any such 
ground ; and that if it were held that a child was out of 
its parent's custody and possession, merely because it 
was sent on an errand, or was out for a walk, the most 
serious consequences would ensue. Since these two 
cases it has been decided by the Court ^of Criminal 
Appeal, that it is not necessary that the girl should be 
taken by force, either actual or constructive, or be taken 
out of the actual possession of the parent or guardian. 
It is enough if she be persuaded to leave her home, and 
that the control of the parent continues down to the 
time of the taking.* 

* lieg, V. Manketlou\ 22 Law Journal Reports, M. C. p. 115.; 
6 Cox, C. C. p. 143. The commissioners for revising the criminal 
law (appointed 22nd February 1845), in their draft bill and sche- 
dule contained in their second Report (1846), proposed the follow- 
ing clause, founded on the 9 Geo. IV. c. 31. s. 20., as a part of their 
criminal code : " Whoever shall unlawfully take, whether with or 
without her consent any unmarried girl, being under the age of 
sixteen years, out of the possession and against the will of her 
father, mother, or any other person having the lawful care or 
charge of her, shall incur the penalties of the 7th class," (i. e, 
punishment for misdemeanours). The insertion of the words with 
or without consent would not meet the question raised in Reg. v. 
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Thirdly. The taking must be against the will of the 
father, mother, or other person having the lawful care 
or charge of the girl. When a man, by false and 
fraudulent representations, induces the parents of a girl 
to allow him to take her away, such taking away is an 
abduction within the statute* : as, for instance, where 
the defendant represents that he has heard of a situation 
as servant for the girl, and takes her away on that 
pretence.! This is a taking away within the statute, on 
the general principle that where property is parted with 
by means of a fraud, the owner is not in law considered 
to have parted with the possession, and rests on the 
same princijSe as the decision in another case, to which 
reference will be made hereafter in treating of se- 
duction. X 

If the taking were with the consent of the parent, or 
person having the charge of the child, no subsequent 
dissent could do away with the effect of such approval. § 

Meadowsy viz., what is a taking out of possession ? The insertion 
of the words '* lead or entice away/* inserted after " unlawfully 
take," would probably effect what is required. 

* Reg V. Hopkins, 1 Car. & Mar. 254. 

t Ibid. { Speight Y» Olivera, post, p. \S9. 

§ Calikorper. Axtelly 3 Mod. Rep. 169. Such appears to be the 
meaning of the observation in that case, *' that there must be a 
continued refusal of the mother; for if she once agree, though 
afterwards she dissent, yet it is an assent within the statute ;** and 
if so, it cannot admit of a doubt, although a writer of authority 
says the dictum requires further confirmation. 1 Easfs Pleas of 
the Crown, p. 457. 
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As under the repealed statute of Philip & Mary, so 
under the present statute, the consent of the girl makes 
no diflference. 

Every person counselling^ aiding^ or abetting the com- 
mission of this misdemeanour, may be proceeded against 
and punished as a principal offender* 

If any person shall, by false pretences, false repre- 
sentations, or other fraudulent means, procure any 
woman or child under the age of twenty-one years to 
have illicit carnal connection with any man, such perso?i 
shall be guilty of a misdemeanour, and shall, being duly 
convicted thereof, suffer imprisonment for a term not 
exceeding two years, with hard labour,^ 

First The woman or child must be under the age of 
twenty-one years. 

Secondly. Illicit carnal connection must be proved. 

Thirdly. The procuring must be by false pretences, 
false representations, or other fraudulent means. 

" False pretences" and "false representations" under 
this act, there is no doubt, must be of some existing 
fact, and not mere promises for future conduct, 
although not performed by the party making them. 
The words " fraudulent means," however, appear to 
have a wider signification, and would probably be held 
to include a promise to do some act, if the party 
making it had no real intention to perform it. 

* 9 Geo. IV. c. 31. s. 31. f 12 & 13 Vict. c. 76. 
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. From the language of the statute, it seems to apply- 
only to parties procuring women for others, and not 
to men having themselves illicit carnal connection with 
girls by false pretences, false representations, or other 
fraudulent means.* 

The costs of prosecutions under this statute are 
expressly directed to be allowed in the same manner as 
in cases of felony, f 

Upon the general rule (applicable to misdemeanours 
as well as felonies), an attempt by any of the means 
mentioned in the statute 12 ^ 13 Vict, c, 76. to procure 
any woman or child under the age of twenty-one years to 
have illicit carnal connection with any man would he^ it 
seems, a misdemeanour, punishable by fine or imprison- 
ment, as being an attempt to commit a statutable misde- 
meanour %; but the point, with respect to this par- 
ticular statute, although raised, has not been deter- 
mined.§. The attempt, however, to commit the sta- 
tutable misdemeanour, would not, it seems, be indict- 
able, unless there be some illegal act done ; for the 
taking any step towards the commission of a mis- 



* Although I am aware that the opinion expressed in the text 
has been doubted by a very high authority, I am obliged on con- 
sideration, to adhere to the opinion that the act does not apply to 
the man himself. 

t 12 & 13 Vict. c. 76. 8. 2, 3. J See note, aide, p. 121. 

§ See Reg, v. Mcars^ 20 Law Journal Rep. M.C. p. 59. 2 De- 
nison'sC.C. 79. 



129 

demeanour^ not by an illegal act^ is not sufficient to 
support an indictment.* 

The statement of the existing law on the subject of 
offences of this description would not be complete 
without an enumeration of those at common law^ as 
established by express decisions ; for although in some 
cases the common law offence may be in practice 
merged in one or other of the statutory enactments 
already mentioned, the common law has an independent 
operation which may be and has been enforced irre- 
spective of the statute. 

To carry offy or to attempt to carry offy by forccy any 
woman either for her fortune or for lusty is a mis- 
demeanour at common law,\ 

To take awayy from motives of lucre, a girl under age 
(L e. twenty'One)y possessed of property in possession or 
expectancy^ against the consent of her parents, or other 
persons intrusted with the care of her, though it be without^ 
force or fraud (as against her), and with her own consent, 
is a misdemeanour at common law punishable by fine 

or imprisonment »X 

It is doubtful whether it would be an offence at 
common law if not done from motives of lucre, or if the 

* Per Lord Abinger, C.B. ; Reg, v. Meredith^ 8 Carrington & 
Payne's Reports, 590. 

t Bex V. Pigot, Holt's Rep. p. 758. ; 12 Mod. 516. S.C, and see 
ante^ p. 60. 

X Itexy. Tioistleton, 1 Levinz's Rep. p. 257. ; and Siderfin's Rep. 
vol. i. p. 387. 

K 
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girl were not possessed of property.* With regard to 
girls under sixteen, the offence seems to be merged in the 
statute 9 Geo. VI. c. 31, s. 20. Between the ages of 
sixteen and twenty-one the common law would still 
apply^ but no case of that description appears to have 
been brought before the courts. 

To take a girl or child, under iwenty-one years of age, 
from her parents or guardians^ or others intrusted with 
the care of her, by violence, deceit, corrupt or improper 
practices, as by intoxication, for the purpose of marrying 
or defiling her, is a misdemeanour at common law,^ 

There is a considerable distinction between this 
common law offence and that under the statute 12 & 
13 Vict. c. 76. That statute, as has been observed, 
does not seem to apply to the party himself with or on 
whose behalf the illicit carnal connection of the woman 
is procured, as the above rule undoubtedly does. Nor 
does the statute itself comprise the attempt, although 
probably, as we have seen, the attempt would become 
an offence upon general principles. On the other 
hand, the common law rule is applicable only where 
the girl is taken from her parents, &c., unless there be 
a conspiracy. 

A conspiracy to procure the defilement of a girl under 

* See ante, p. 71. 

t See East's Pleas of the Crown, vol. i. chap. 1 1. s. 9. ; Lord Grey's 
CasBf 9 HowelPs State Trials, p. 127. The indictment, however, 
in that case, charged a conspiracy. 
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the age of twenty-one^ being an offence against good 
morals, is an offence at common law, and has been 
enforced since the statute 12 & 13 Vict. c. 76.* 

In all the cases decided on this principle, fraud 
was alleged or proved to have been used either 
towards the parents or the girl herself. The first case 
requiring notice is that of Lord Grey, of Werk, and 
others, indicted in the reign of Charles II. for a mis- 
demeanour in debauching Lady Henrietta Berkeley.f 
The indictment charged the defendants with conspiring 
to ruin that lady by soliciting, &c. her to desert her 
father, and taking her out of the custody of her father 
for the purpose of cohabiting with Lord Grey. The 
indictment, moreover, alleged that the defendants 
effected their object. There was no proof of any 
artifice or fraud used towards the lady, but only a 
solicitation or enticement. She was examined as a 
witness for the defendants, and disclaimed all other 
motives than her own free will in the transaction. 
None of the judges, however, expressed any doubt of 
the law, and the defendants were convicted. 

A writer of authority, with reference to this case, 
says it is difficult to understand how an indictment for 
a conspiracy to seduce a young lady can be sustained, 
" for the object in itself, however immoral, would be 

♦ Reg, V. Mears, 20 L.J. M.C. p. 61 ; 2 Den. C.C. 79. 
t 9 Howeirs State Trials, p. 127. 
K 2 
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only the subject of an action on the case at the suit of 
the father, and yet this has been holden indictable, 
although no artifice was employed, and the lady was a 
willing participator in the elopement planned by the 
defendants."* 

In a later case Sir Francis Blake Delaval and two 
others were charged with a combination and conspiracy 
to remove a girl, aged about eighteen, out of the hands 
of one of the defendants, to whom she was bound an 
apprentice by her father, without the knowledge or 
approbation of her father, and to place her in the hands 
of Sir Francis for the purpose of prostitution. f It 
appeared that the girl, who was a willing party to the 
whole proceeding, was by arrangement assigned by her 
master to Sir Francis Delaval for a considerable sum 
of money, ostensibly for the purpose of learning 
singing, but really for the purpose of cohabiting with 
him. 

Lord Mansfield and the whole court of Queen's Bench 
thought that this was a misdemeanour, independently 
of the conspiracy, as being against public decency and 
good manners, but that there being a confederacy and 
conspiracy among the defendants it was clearly and 
indisputably a common law offence. 

In the most recent case on this subject (decided sub- 
sequently to the statute 12 & 13 Vict. c. 76.), the facts 
were of a different description. The defendants were 

♦ See East's Pleas of the Crown, vol. i. ch. 11. s. 10. 
t Beg, V. Delaval, 3 Burr. p. 1434. 
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indicted for conspiring to procure, " by false pretences, 
false representations, and other fraudulent means," a 
girl under twenty-one to have illicit carnal connection 
with a man. The girl, who had no parents, having 
applied for a bed at an inn, was referred to the de- 
fendants, who took her home with them. Finding that 
she wanted to get into service, they represented that 
they knew her parents, and would try and get her a 
place, and would let her remain in the house in the 
mean time. It appeared they had no apparent means of 
subsistence except by prostitution, and receiving men 
into the house. In a few days they advised the girl to 
pursue the same course, and endeavoured to prevail on 
her to prostitute herself to a man in the house, and on her 
refusing threatened to turn her out without her clothes, 
and did afterwards detain them on the prosecutrix 
going. The indictment was framed on the statute 
12 & 13 Vict c. 67., and the question arose whether 
an attempt to commit the offence provided for by that 
enactment, was in itself a misdemeanour. The Court of 
Criminal Appeal, however, without determining that 
point, were of opinion that the indictment charged an 
offence at common law, and that there was some evi- 
dence to support it. " A conspiracy," said Chief Justice 
Jervis, " to procure the defilement of a young woman, 
which is an offence against good morals, is an offence at 
common law." * 

* Reg, V. Mears and another, 20 L. J. M.C. p. 61. 
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It is possible, however, that it may be hereafter held 
that this is somewhat too broad a position, and that it 
is necessary that there should be a fraud perpetrated or 
attempted by the parties, upon the parents, or persons 
having the custody of the girl, or fraud upon her herself, 
so as to make the means unlawful, mere concert itself 
not being unlawful. A wider and yet safer principle, 
with respect to these cases, and not inconsistent with 
the above decisions, would be, that, although the seduc- 
tion of a girl by an individual, for the purpose of illicit 
carnal connection, is not an offence cognisable in the 
courts of criminal law, yet that if other parties enter 
into the scheme, who cannot, of course, be prompted by 
passion, those who so conspire, as well as the principal 
employing them for that purpose, are guilty of a mis- 
demeanour, whatever means they may use to accomplish 
their ends. 

II. THE LAW RESPECTING HOUSES OP ILL FAME. 

The keeping a brothel is a misdemeanour at common 
lawt as a public nuisance, for which the keeper is indict- 
ablcy and punishable by fine or imprisonment, or both^ and 
the imprisonment may be with hard labour* 

To support an indictment for this offence, it must be 
shown, first, that the house was indiscriminately used 
by men and women for the purpose of illicit carnal con- 
nection. It is not necessary to prove who frequents the 

* Hussell on Crimes, by Greaves, book li. ch. 30. p. 1. 
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house, for that may be impossible ; but if any unknown 
persons are proved to be there behaving disorderly it 
is sufficient to support the indictment.* 

Secondly, the party indicted must be shown to have 
been the keeper of the house, for that is the offence. 
Evidence that he appeared, acted, or behaved as master 
or mistress, or as the person having the care, govern- 
ment, or management of it, is made sufficient proof by 
statute t ; and even before that provision, it was held, 
that the keeping is not to be understood as confined 
to a renting of or property in the house, but as having 
reference to its government and management4 

If a person who is only a lodger in a house, makes 
use of his or her room for the entertaining and accom- 
modating people for the purpose alleged, the offence Is 
keeping a brothel as much as if he or she had the whole 
house. § 

A married woman may be indicted, either with her 

* Per Buller, J. J" Anson v. Stuart, 1 T.R. 754. Every brothel 
is necessarily a disorderly house; but every disorderly house is 
not necessarily a brothel ; and though the proof of one may fail, 
the evidence may be sufficient to maintain a charge of the other. 
It is always therefore prudent in an indictment for keeping a 
brothel to add, by way of a second count, a count for keeping a dis- 
orderly house. Dickenson's Quarter Sessions by Talfourd, 5th edit, 
p. 253. n. ; Bum's Justice, vol. iii. p. 1191. (29th edit. tit. Lewd- 
ness). 

t Stat. 25 Geo. 11. c.36. s. 8. (See ante, p. 100.) 

X Reg, V. Feirson, 2 Lord Raymond's Rep. p. 1197. 

§ Reg. y. WiUiams, Salkeld's Rep. p. 384. 
K 4 
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husband or separately, for this offence, as she may have 
a share in the management or government of such a 
house as well as her husband.* 

The costs of the prosecution are allowed to the parish 
oflScers and constables prosecuting, and, in case of con- 
viction, the inhabitants entering into the recognisance 
to prosecute under the statute 25 Geo. II. c. 36. are 
entitled to the sum of lOl each.f 

We have now to treat of civil or private remedies 
for acts affecting the character and reputation of wo- 
man. As has been already observed J, the law does not 
allow that the woman has any right of action against a 
seducer, but gives a right of action, in some cases, to 
third parties, which may be thus defined. 

The parent or other person^ entitled to the services of a 
girl or womany has a right of action against her seducer 
founded on the loss of service resulting from such seduc- 
tion. 

To maintain an action for seduction, the plaintiff 
must be in a position to prove — 

First, that the party seduced was, in fact or in con- 
templation of law, his 8ervant.§ The relation of master 
and servant must subsist either in fact or in the eye of 
the law. It rarely exists, in fact, between parent and 
daughter, but the law presumes it from the slightest 

* Beg, V. WiUiams, Salkeld's Rep. p. 384. 

t See anti^ p. 100. J See ant^ p. 106. 

§ Hoscoe's Nisi Frius, tit. Seduction. 
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circumstances. Formerly the action was held not to 
be maintainable without proof of some act of service, 
and questions arose as to what was a suflScient act of 
service. In one case, milking cows, and in another 
making tea, was held sufficient to constitute the ground- 
work of the action ; but subsequent cases show that 
where, in point of fact, the daughter resided with her 
parent, and the seduction took place during such re- 
sidence, and while she formed a part of his family, 
that is sufficient evidence, at least if she is under age, of 
a constructive service, so as to support the allegation 
(which is necessary) in the declaration that the daughter 
was the plaintiff's servant*, without proof of any actual 
service : therefore, however high the rank of the parties 
may be, the action is maintainable on the mere sup- 
posed relationship, and the constructive service.! 

In order to give a parent this right of action, it is 
not necessary that the daughter should be a constant 
resident in his house, nor that she should sleep there, if 
other circumstances are not inconsistent with the im- 
plied relationship of master and servant. Thus, where 
the plaintiff occupied two farms several miles apart, he 
residing in one and the daughter as mistress of the other, 
it was held that the action was maintainable. J So 

* See Maunder v. Feww, Moody & Malkin's Rep. p. 323., and 
observations of Mr. Baron Parke, in Harris v. BiUler, 2 Meeson 
& Welsby's Rep. p. 542. 

t Fores v. Wilsouy Peake's Nisi Prius Cases, p. 55, 
J Holloway v. Abell^ 7 Carrington & Payne's Reports, p. 528. ; 
and see Mann v. Barrett, 6 Espinasse's Rep. p. 32. 
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where the daughter is on a visit from home at the time 
of the seduction, being only casually absent, with an 
animus reveriendi, the implied relationship of master 
and servant continues, and the parent may maintain 
the action.* As the action is founded on the supposed 
relationship of master and servant, it follows that other 
persons than the parent, standing in that relationship, 
may maintain the action ; thus in one case an aunt f, 
and in another a person who adopted the child of a 
deceased friend J, was held entitled to maintain the 
action. So the actual master may maintain the action 
although the servant is not related to him in blood. § 
Where the plaintiff's daughter had been married, and 
afterwards returned to her father's house, and lived with 
him for five years, acting as his servant, and being 
separated from her husband the whole of that time, was 
afterwards seduced, it was held that the relation of 
master and servant existed in this case, and that, in the 
absence of any interference by the husband, it was not 
competent to the defendant, a wrongdoer, to set up the 
rights of the husband as an answer to the action. || 

But if the daughter was living at the time in another 
person's family, and had no intention, at the time of the 

* Johnson v. M^Adam, cited in Dean v. Peel, 5 East, 47. ; and 
see per Parke, B., Harris v. Butler, 2 Meeson & Welsby's Rep. 542. 
f Edmondson v. Machel, 2 Term Reports, 4. 

I Irvin V. Dearman, 1 1 East, 24. 

§ Fores v. Wilson, Peake's N.P. C. p. 55. 

II Harper v. Luffkin, 7 Barnwell & Cresswell's Rep, p. 387. 
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seduction, to return to her father's house, the parent 
has no right of action ; and it is immaterial that she was 
under age, and that she did, in fact, return home after 
the seduction, and was there maintained by her father* ; 
for not only the pregnancy, which occasions the loss of 
service, but the illicit intercourse, must occur in the 
parent's house, f It follows, as a consequence of this 
rule, that if a girl, however young, be seduced by the 
person in whose service she is at the time, no action can 
be brought by the parent or any other person. It has 
been held, however, that where the daughter was hired 
by the seducer, and taken into his service for the pur- 
'pose of obtaining possession of her person, the father 
might maintain the action J, because the wrong was done 
under a colourable contract, which did not destroy the 
original relationship between the father and the child. § 

The age of the girl is not material with reference 
to the right of action, although, at one time, a notion 
appears to have been entertained that a parent had the 
right to maintain this action where his daughter was 
a minor, although she was not in his service ; but it is 
now quite clear that the age makes no difference in 
such a case, for if the child is not resident with the 
parent, so far as to be in the eye of the law the servant, 

* Dean v. PeeZ, 5 East, 45. 

f Davies v. Williams^ 10 Queen's Bench Rep. p. 725. 
X Speight V. Olivera, 2 Starkie's Reports, 493. 
§ See observations of Mr. Baron Parke, in Harris v. Butler^ 
2 M. & W. 542. 
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there is no right of action, whether the child be under 
or above age.* It seems, however, that in the case of 
the seduction of a daughter of age, at the time, the 
service would not be presumed to the same extent as if 
she were a minor, but of an age capable of acts of 
service, in which case we have seen the service would be 
piesumed. f 

Secondly. The plaintiff must prove the seduction. 

Although seduction is the name by which this action 
is commonly known, it is not a term which is employed 
in any part of the pleadings in the cause, nor one to 
which the law gives any signification in the sense in 
which it is used, when an action for seduction is spoken 
of. The allegation in the declaration (the plaintiff's 
statement of his grievance) is, that the defendant 
debauched and carnally knew the plaintiff's servant, 
and then proceeds to allege that thereby she became 
pregnant, and gave birth to a child, by means of which 
the plaintiff was deprived of her services, and put to 
expense in nursing and taking care of her. J 

The proof of the " seduction" is, therefore, the proof 
of illicit intercourse, followed by pregnancy and the 
birth of a child. It is necessary to prove the daughter's 
pregnancy, for an action is not maintainable for seduc- 
tion unaccompanied by pregnancy, for it is the latter 
which occasions the loss of service on which the right 

* Dean v. Peel^ 5 East, 45., and cases there cited. 

t See per Parke, B., Harris v. Butler, 2 M. & W. 542. 

J See the form in Chitt/s Pleading, vol. ii. 
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of action depends.* Whether proof of the actual birth of 
a child is necessary has not been precisely determined. 
In one case, indeed, a learned judge appears to have 
held that the action was maintainable, although the 
daughter had not been actually delivered before the 
commencement of the action, and although the plaintiff 
had voluntarily turned her out of his house upon dis- 
covering her pregnancy f ; but there is no doubt now 
that there must be at least some illness occasioned by 
the pregnancy. On the other hand, it is immaterial 
to the right of action whether the woman has been 
before seduced by another person, such a fact merely 
affecting the question of damages. 

With regard to the damages recoverable in the 
action, it may be observed, that, although the loss of 
service is the legal foundation of the action, and 
however difficult it may be to reconcile with that prin- 
ciple the giving of greater damages, the practice has 
become inveterate and firmly established of giving and 
allowing damages for the wounded feelings of the 
parent and the moral injury inflicted by the defendant. 
Such damages being calculated from all the facts 
surrounding the case, it is not necessary to prove any 
damage from loss of services (which, in many cases, 
would be impossible), or by payments for attendance or 
nursing, damages of that nature being inferred. 

* Er^er v. Grimwood, 1 Exchequer Rep. p. 61. 

t Joseph V. CavendeVi Roscoe's Nisi Prius, 6th edit. p. 467. 
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IV. FOREIGN CODES. 

Having traced the progress and ascertained the pre- 
sent state of our own laws, I shall now, in accordance 
with the course laid down at the commencement of 
this essay, direct attention to the recent codes of some 
of the modern states of Europe and America, with re- 
ference to the subject under consideration. 

There is, however, a body of penal laws, not falling 
under this description, but which it would be an 
omission to leave unnoticed, especially as those pro- 
visions have been referred to in the parliamentary 
debates on the particular subject of this essay. I 
allude to the laws of the Emperor Charles V. 

By the criminal code of the Emperor, composed 
of decrees made at the Diet of Augsburg in 1530, 
and of Ratisbon in 15,32, the abduction of a married 
woman, or of a chaste girl, against the will of the 
husband or father, although the abduction was with 
the consent of the wife or girl, was punished capitally, 
as was also (it is scarcely necessary to observe) the 
crime of rape {viol), as well as attempts to commit 
that offence. 
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The prostitution of wives and of children, by their 
husbands or parents, was also punished capitally, if 
proved to be done for lucre; but if not so proved, 
or if the child was a wUIing instrument, then the 
punishment was arbitrary. 

Those who were guilty of fraud in procuring girls 
to commit prostitution, or who let their houses for that 
purpose, were punished with banishment, exposure 
in the pillory, whipping, and even with loss of their 
ears.* 

Of the countries whose laws have recently under- 
gone revision, the one entitled to prior consideration, 
as well on account of its position, as by reason of its 
code of laws having influenced most of those about to 
be noticed, is Prance. 

* The following is the article of the code relating to this crime 
as translated by Vogel, from which it will be seen that not only 
innocent girls, but those whose own imprudence led them into the 
loss of their honour, were within its protection : — " Comme il 
arrive souvent, que des personnes du sexe par leur imprudence et 
meme des fiUes innoceutes, qui d'ailleurs sont sans reproche, se 
laissent induire au libertinage, et k la perte de leur honneur, par 
les ruses de quelques hommes et femmes de mauvaise vie : Nous 
ordonnons, que ceux ou celles qui emplo'ieront un artifice aussi 
infame, ou qui avec connoissance de cause et de danger loueront 
leur maison a cet usage honteux, et souffriront qu il se pratique 
chez eux, soient punis par le bannissement, Texposition au curcan, 
Tamputation des oreilles, la fustigation, ou autres punitions exem- 
plaires, suivant I'exigence des cas, et sur Tavis des gens de loi." 
(Vogel, Code Criminel de I'Empereur Charles V. art. 118. k 123. ; 
edit. Brienne, Svo. 1777.) 
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By the Code Pinal^ the punishment for rape {viol) 
is solitary imprisonment. Before the Kevolution of 
1789, this crime was capital. The National Assembly 
modified it to six years' imprisonment in irons, and the 
Code Penal adopts the spirit of that amelioration.* 
Any other attack upon modesty (attentat a la pudeur) 
consummated or attempted {consomme ou tente) with 
violence, is classed with rape, and punishable in the 
same manner. 

The nature of the imprisonment for these offences 
depends on the circumstances under which they are 
committed, both as regards the criminal and the victim. 
If committed upon an infant under the age of fifteen 
years, the imprisonment is with hard labour. If the 
offenders are of the class of those having authority over 
the person against whom the crime is committed — if 
they are the instructors or the hired servants of such 
person, or if they are public officers or ministers of 
religion, or if the culprit, whoever he may be, has 
been assisted in the commission of the crime by one or 
more accomplices, the hard labour is perpetual, t 

This distinction with respect to the position of the 
parties, and increasing the punishment where the 

* Rapport par M. Nouailles sur la loi contenant le chap. iii. du 
titre i. du livre iii. du Code des Delits et des Peines. (Code Penal 
suivi de I'Expose des Motifs present^ par les orateurs du Governe- 
ment, &c., Paris, 1810-12, torn, ii.p.224.) 

t Code Penal, liv. iii. tit. 2. ch. I. s. 4. 
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offender from his position should be particularly 
guarded in his conduct, either from his being brought 
into close contact with his victims, or from occupying 
a public station, was a new feature in the laws of 
France and had escaped the digesters of the code of 
1791.» 

The law makes some provision for the offence of 
abduction. 

Whoever by fraud or violence steals (enleve) or 
causes to be stolen any minors (that is to say, children 
of either sex under the age of twenty-one), or carries 
off, inveigles away, or removes them (entrainesy de^ 
toumesy ou deplaces)^ or causes them to be carried off, 
inveigled away, or removed from wherever they were 
placed by those having authority for that purpose, is 
liable to solitary imprisonment. If the person thus 
stolen or inveigled away is a girl under sixteen, hard 
labour is imposed, and this although she was a consent- 
ing party to her abduction, or followed the offender, 
provided he be twenty-one years of age. If he is under 
that age, then his punishment is imprisonment for a 
period varying from two to five years. 

If he has married the girl whom he carried off, he 
can only be prosecuted upon the complaint of those 

* Rapport par M. Nouailles already cited. It is to be observed 
that these provisions apply to offences committed against both 
sexes. 

L 
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who, by virtue of the provisions of the Code Napoleon 
(Code Civil), have the right to require such marriage to 
be declared void, and he cannot be punished until after 
such marriage is declared void*; the law considering 
the offence abated where the best reparation of which it 
is susceptible has been madcf 

No provision is, therefore, expressly made by the 
present laws of France for the crime which the Bomans 
assimilated to rape with violence, and which was for- 
merly severely punished in France under the name of 
** Bapt de seducHonJ^ 

The National Assembly effaced abductions for the 
purposes of seduction from the list of crimes. It only 
provided for the abduction of a girl under fourteen, 
committed with violence, and for the purpose of abusing 
or prostituting her.J 

The Code P^nal, as will be perceived, makes the 
crime to consist solely in the fact of abduction. It 
extends by two years the period to which females are 
placed under the special safeguard of the law ; and it 
reaches not only the abductor who employs force, but 
him also who employs deceit and fraud, including, there- 
fore, the use of threats, potions, stupefying liquors, or 
other means, in attaining his object. With respect to 
girls under sixteen, it is immaterial whether any artifice 

♦ Code Penal, liv. iii. tit 2. eh. 1. s. 6. 

t Rapport par M. Nouailles. 

I Code Crimind et Correctionel du 6me Octobre, 1791. 
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be employed. The distinction with respect to the age 
of the girl, and of the offender, is taken on the following 
grounds : " Le consentement donn€ par une fille au- 
dessons de seize ans n'a aucune influenee sur la nature 
de la peine ; il est cens€ arrache k la timidity de son sexe, 
ou Stre Teffet decevant des illusions et des prestiges 
dont il est si facile d'entourer Finexp^ri^nce et la cr^du- 
lit6 de cet &ge : et le coupable est puni des travaux forces 
k temps, s'il est majeur; s'il est mineur et qu'il ait 
atteint sa seiziSme ann^e, il ne pent invoquer le d^faut 
absolu de discemement. Mais la loi suppose qu'entr^n^, 
aveugl^ par le d^lire d'une premiere passion, il n'a pu 
embrasser toutes les consequences et calculer tons les 
r^sultats de sa t^m^raire entreprise : il ^chappera aux 
travaux forces, et a la fl^trissure qui accompagne cette 
peine ; cependant il a trouble la paix d'une famille, il a 
vioie le sanctuaire domestique, il doit etre puni correc- 
tionnellement." * But these important additions were 
advisedly not extended. 

The compilers of the Code state their impression that 
they might safely abandon young persons above sixteen 
to the vigilance of their parents, the protection of 
religion, to principles of honour, and public censure : — 

*^ lis ont pense qu' apres seize ans, la seduction, que 
la nature n'avait pas mis au rang des crimes, ne pouvait 
y ^tre plac^e par la societe. II est si difficile k cette 
^poque de la vie, oil la pr^cocit^ du sexe et son exces- 

* Rapport par M. Nouailles. 
L 2 
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«ive sensibility de d^meler Teffet de la seduction, de 
Tabandon voluntaire, quand les atteintes portees au 
coeur peuvent etre r^ciproques, comment distinguer le 
trait qui Ta bless^? et comment reconnaitre I'aggres- 
seur dans un combat oil le vainqueur et le vaincu son 
moins ennemis que complices." * 

Notwithstanding the consideration of all these cir- 
cumstances, it will be observed that the law of France 
affords greater protection to girls between the ages of 
sixteen and twenty-one than the laws of this country. 

Until the recent statute 12 8z; 13 Vict. c. 76. there 
was no legislative provision, in any shape, to protect 
girls above sixteen; nor would the common law, it 
appears, protect them, except in the case of actual force, 
or conspiracy to seduce them by fraud or artifice. 

As this statute of 12 & 13 Vict. c. 76., according to the 
construction put upon it, only applies to third parties, 
being intended, as we have seen, to prevent trading in 
seduction, it does not meet the case of girls above sixteen, 
seduced from their parents or homes by design and arti- 
fice, without violence, which would be within the Code 
Penal. 

With regard to prostitution, the Code Penal pro- 
vides, that whoever outrages morality by exciting or 
habitually favouring or promoting (excitant, favorisant, 
ou fadlitant habituellemeni) debauchery or corruption 
in persons of either sex, under the age of twenty-one 

* Code Criminel et Correctionnel du 6me Octobre, 1791. 
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years, shall be punished by imprisonment for a. period 
varying from six months to two years, and a fine of 
from fifty to five hundred francs. If the prostitu- 
tion or corruption has been excited, favoured, or pro- 
moted by their father, mother, tutors, or other persons 
charged with their superintendence, the punishment 
is from two to five years* imprisonment, and a fine 
of from three hundred to one thousand francs. The 
offender, moreover, in such a case, is prohibited from 
exercising the guardianship or trusteeship, including 
powers given to parents and others by the Civil Code, 
and also from all participation in family counsels for a 
lengthened but varying period. During that time, 
also, such persons may be placed under the special sur- 
veillance of the high police.* 

It may be observed that adultery in a wife is 
punished criminally by the Code P^nal. No punish- 
ment is provided for the husband, except that, where he 
keeps a concubine in the same house where he and his 
wife live, he is liable to a fine on the information of 
the wife, and in such a case he cannot prosecute his 
wife for adultery, t 

Witk regard to civil remedies, it appears that 
formerly the French law allowed a civil action by the 
woman in cases of seduction, however readily she may 
have yielded ; and the seducer was also liable for the 

♦ Code Penal, liv. iii. lib. 2. ch. 1. s. 4. 
t Ibid. 

L 3 
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support and education of the child. A notorious pro- 
stitute, however, was not allowed this right of action ; 
but, to deprive her of her right, the evidence on this 
point must have been clear and undoubted. 

Under the new code, this right of action has been 
held to be taken away, in consequence of the law 
introduced relative to illegitimate children ; viz., ^' La 
recherche de la paternity non avou^e n'est plus admise." 
The loss of this right of action is complained of, and 
with reason, as having been taken away on a false 
principle and notion as to the foundation of the 
action.* 

The Code P€nal neither makes any provision respect- 
ing, nor takes notice of, the police regulations for the 
control and supervision of prostitutes. Those regula- 
tions, however, demand some notice here, as frequent 
aUufflon is made in this country to the licensing of 
brothels and women in Paris. These provisions appear 
to have their origin in the ancient laws of France 
against prostitutes and prostitution. 

By an ordonnance of Louis IX. (St. Louis), in 
1254, for the correction of manners in Languedoc and 
Languedoil, prostitutes were ordered to be removed 
from country places as well as from cities, and their 
goods seized ; and whoever knowingly let a house for 
public prostitution, forfeited it to the lord under whom 

* Merlin, Rep., art. "Fornication.*' 
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it was held * ; and, by an additional ordinance pub- 
lished two years later, it was declared (probably to meet 
those cases where the former provision was not appli- 
cable), that a landlord so letting his house should forfeit 
one year's rentf 

Charles V., in 1638, prohibited the proprietors and 
occupiers of houses in Paris from leting them to persons 
of this description!, and this restriction was repeated by 
Charles VL, in 1381.§ 

* " Qui verb domum publico meretrici locaverit scienter, volumus 
quod ipsa domus incidat domino k quo tenabitur in commissum.** 
— Recueil General des Anciennes Lois Fran9aises depuis Tan. 420 
jusqu'li la Revolution de 1789, par MM. Jourdan, Decrusy, et 
Isambert, torn. i. p. 273. And see p. 347. 

t Ibid. p. 276. J Ibid. torn. v. p. 320. 

§ Ibid. torn. vi. p. 559. Notwithstanding such general pro- 
visions, these women were permitted, it seems, to follow their vicious 
habits in some places. We find that the common women (JiUes de 
joye) of a certain brothel in Toulouse were distinguished by a 
particular dress, and upon their petition to Charles VI. in 1389, 
an order was issued for their protection. (Ibid. p. 685.) It 
seems that, being especially favoured, they were subjected to the 
annoyance of the more irregular and disorderly persons of the 
same profession and sex, so that their protection arose from the 
fact, that the brothel was the property of the corporation or uni- 
versity of Toulouse, who derived a considerable sum from it, 
which was laid out, or alleged to be laid out, for the benefit of 
the city. Upon representations of these facts, a further injunction 
for the protection of these women was issued by Charles VII. in 
1424. (Ibid. torn. viii. p. 695.) This community maintained its 
privileges for some time ; but they were abolished in the reign of 
Charles XI. (Ibid. torn. vi. p. 686. (note).) 

L 4 
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These prohibitions are in force to this day, so far 
as that houses cannot be let for this purpose without 
complying with the formalities prescribed by the 
police, who have such places under their special sur- 
veillance.* 

The efforts of Louis IX. to purge his kingdom 
of prostitutes being found ineffectual, he and his 
successors endeavoured to separate them, as much 
possible, from the other citizens. In Paris they were 
not permitted to wear the dresses and ornaments 
of modest women, on the pain of imprisonment and 
loss of their clothes. Their residence was confined 
to particular streets; they were permitted to exercise 
their trade in certain places and at allotted times ; but 
were obliged to withdraw at a fixed hour, at eight o'clock 
in winter and seven in summer, according to an ordi- 
nance of the Prevot of Paris issued in the year 1395.t 
Subsequently, we find them driven from various parts 
of the city, upon representations of the clergy and 
others, j: 

Charles IX., in 1665, forbad persons in Paris and 
its environs to allow any public or private brothel 



♦ Recueil General des Anciennes Lois Frangaises, &c., torn. v. 
p. 320. (note)y et torn. vi. p. 559., note de M. Isambert. 

t Ibid. torn. viii. p. 631. 

J In 1424, by Charles IX. (ibid.) ; in 1776, by Louis XIV. 
(ibid, torn. xx. p. 13.). 
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in their houses^ under pain of certain penalties for 
the first and second offence, and the loss of their 
houses for the third.* The lieutenant of police, in the 
reign of Louis XIII., in the next century, issued 
similar injunctions against letting houses for these 
purposes, on pain of losing their rents for three years ; 
prostitutes at the same time were ordered to quit Paris 
within twenty-four hours f: and, in the subsequent 
reign of Louis XIV., the police regulations with 
respect to such houses were ordered to be enforced.^ 
The last-named monarch also provided a prods verbal 
with reference to offences of public debauchery and 
scandalous living of girls and women. § 

Louis XIV. also made efforts to reclaim unfortunate 
women by providing instruction for them in the SalpS" 



♦ Recueil General des Anciennes Lois Fran9aises, &c., torn. xiv. 
p. 176. 

t Ibid. torn. xvi. p. 130. J Ibid. torn. xvii. p. 235. 

§ Ibid. torn. XX. p. 603. This declaration has the following pre- 
amble : — " Le soin de reprimier la licence et corruption des mceurs 
qui semblent faire tons les jours des nouveaux progr^s, etant un 
des principaux objets de la vigilance des officiers de police de notre 
bonne ville de Paris, il n'est pas moins necessaire de regler la forme 
des procedures quMls doivent punir et prevenir par 1^ les inconvc- 
niens des plaintes temeraires, ou de delations inspirees par la haine 
des particuliers, plutot que par Famour du bien public, et comme 
jusqii* ^ present il n'y a point eu de loy precise qui ait ctabli 
un ordre absolument certain dans cette partie importante de la 
police, nous avons au devoir y donner une forme aussi simple que 
rcguliere, qui puisse faire en mcme temps la conviction des 



154 

trierey or House of Correction. Not only public prosti- 
tutes and procuresses, who had infringed the regulations 
of the police, were placed there under a strict discipline, 
but girls who had been seduced, or were in evident 
peril of being so (les Jilles qui auront ete debauchees^ et 
celles qui seront en peril evident de T&tre)y were placed in 
a compartment of this establishment ; so, also, if any 
poor girl of Paris wished to withdraw from the dis- 
solute life into which she had the weakness to fall, 
she was received here, taught to learn whatever she 
was adapted for, and maintained until she had the 
power of earning her livelihood.* 

Of the effects of these regulations, we have the 
evidence of an Englishman, writing several years 
afterwards, who makes a comparison between the 
state of the streets of London and of Paris. Describing 
the SalpetriSre, he says : — ** Another part of the building 
is destined as a house of correction for all idle beggars, 
pilferers, and loose disorderly prostitutes, from whence, 
after having made an atonement by hard labour for some 
limited time, they are either discharged, after being first 
marked on the shoulder with a hot iron, or else sent 
out of the kingdom to people their colonies in America. 

coupables, la surete des innocens, et la decharge des officiers que 
leur minist^re oblige k veiller '^ la recherche et ^ la poursuite de 
cette esp^ce de crimes." 

* Recueil General des Anciennes Lois FraD9aises, &c., torn. xix. 
pp. 443, 444. 
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It is from the dread of being brought by the exempts 
of the police to this hospital that the streets of Paris 
are free from all such night-walkers as impudently 
swarm in the streets of London." * 

The same observation, with respect to the absence 
of these women from the streets of Paris, as compared 
with London, applies to a great extent at the present 
day. 

Ordinances of police occur in the reign of Louis. 
XVL having for their object the suppression of prosti- 
tution in Paris. One, in 1777, forbids the letting of 
houses for the purpose f ; another, of the following year, 
contains various provisions. It forbids all prostitutes 
to accost (raccrocher) persons in the streets, quays, 
public walks, and boulevards of Paris, or through 
windows, on pain of being arrested and taken to the 
hospital; and, in case of a repetition of their offence, 
of corporal punishment. It prohibits all owners and 
tenants of houses in the city and faubourgs from letting 
or underletting their houses, except to persons of re- 
spectable character and habits, and from permitting any 
debauchery in them under a penalty of 500 livres. It 
also commands such proprietors and tenants, if any 

* The Police of France ; or, an Account of the Laws and Regu- 
lations established in that Kingdom for the Pl-eservation of Peace) 
and the Prevenl^on of Robberies, &c. : London, 1763. 

t Recueil General des Anciennes Lois Fran9aises, &c., torn. xxv. 
p. 73. 
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common woman is admitted into the house^ to give in- 
formation^ within twenty-four hours, to the commissary 
of police against the offending parties, who are to be 
fined 400 livres, and also otherwise prosecuted. All 
persons, of whatever rank they might be, are forbidden 
from letting either by the day, week, fortnight, month, 
or otherwise, furnished lodgings to common girls or 
women, and from assisting in any such letting, under 
the same penalty of 400 livres. Hotel-keepers, and 
letters of furnished lodgings by the month, week, or 
day, are required to take the name, address, and descrip- 
tion in writing of all persons lodging with them, and 
not to harbour any vagabonds or prostitutes ; to place 
men and women in different rooms; nor suffer men and 
women to consort under a pretence of marriage.* 
This was followed, in a few years, by another ordinance, 
forbidding tradesmen from lending clothes to prostitutes 
for hire or otherwise.f 

In 1765 a proposal was made for the registration of 
these persons, the example of Rome, Naples, and other 
Italian cities being cited. At the Revolution in 1796, 
this plan was carried into effect and perfected. 

The recognition of women and houses {maisons 
publiques\ for the purposes of prostitution, thus became 

♦ Recueil General des Anciennes Lois Frangaises, &c., torn. xxv. 
p. 448. 

t Ibid. torn. xxvi. p. 396. 
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part of the police regime of Paris, and they are now re- 
gularly licensed and registered for that purpose. 

The system has its advocates and opponents; the 
former on account of the control it aflPords over a dis- 
orderly class, the latter on the ground of the express 
recognition of immorality involved in iU* The public 
benefits derived from the system appear to consist in 
the greater facilities the police possess in consequence, 
for detecting and preventing crime of various kinds, 
as well as for purposes of preserving the health of Paris. 
It certainly has no claims on the grounds of any ten- 
dency to suppress private prostitution, as recent tables 
show that nearly one-half of the unfortunate women of 
Paris are composed of girls who have been brought 
from the country for the purposes of seduction, and 
ultimately abandoned. It is on this ground that one 
of the ablest advocates of the system of registration is 
forced to suggest further legislation to check the evil. 
Observing that, in consequence of the present laws not 

* The revenue obtained from these places, as well as gambling- 
houses, stands in the way of the abolition of the system, even if it 
had no supporters on principle. M. Isambert, commenting on 
the privileges granted to a brothel at Toulouse in the fifteenth 
century, on the ground of the profit derived from the rent accruing 
to the authorities of the place, says : " Ainsi la grandeur du produit 
faisait passer ^3ur Timmoralite. H en est de ce cas comme de celui 
des jeux de Paris et des loteries, dont les hommes moraux de- 
mandent Tabolition sanspouvoir Tobtenir." — ^Recueildes Anciennes 
Lois Fran^aises, &c., torn. viii. p. 696. (note). 
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meeting the ordinary cases of seduction, or not being 
sufficiently discretionary, the magistrates are compelled 
either to aggravate the evil by prosecuting without 
success these crimes and offences, or else to shut their 
eyes altogether, and allow laws to be violated which 
they are sworn strictly to preserve, he proposes to 
give the fullest discretionary power to the prefet of 
police in Paris, and the mayors of other places.* 

The Prussian code of laws, promulgated in 1794, 
places the prevention of the seduction of innocence 
among the first and highest objects of the criminal 
laws.t 

Fathers and mothers, guardians and instructors, who, 
by their conversation and licentious acts, induce volup- 
tuousness, or seek to encourage it in the persons under 
their authority, or placed in their care, are removed and 
deprived of all advantages accruing to them in their 
particular character. 

Servants committing the same offence towards 



* Parent Duchatelet, De la Prostitution dans la Ville de Paris: 
Paris, 1836. 

I The Prussian Code must not be confounded with the work 
commonly known under the title of the Frederician Code, contain- 
ing the civil code of Frederic the Great, as issued inihe years 1749 
and 1751, of which French and English translations'appeared some 
years later. That body of laws was entirely superseded by the 
code of 1794. 
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children are subjected to corporal punishment and Im- 
prisonment for six months. 

Those who Interfere or assist In soliciting young or 
even married persons to debauchery, by furnishing them 
with opportunities, or assistance of any other kind, are 
punished by Incarceration or Imprisonment with hard 
labour for six months. If any one makes such Infamous 
compliances an object of gain, he Is subjected to three 
years' imprisonment, with whipping, and with perpetual 
banishment from the neighbourhood where he resided. 

Persons standing in the relation or situation of parent, 
guardian, or Instructor, committing any of these offences, 
are liable to a double amount of imprisonment. 

Servants seducing their master's daughter or other 
inmate with whom they are unable to contract marriage 
on account of the Inequality in their rank, are subject 
to an imprisonment of from one to three years. If there 
is no inequality in the rank of the parties, the impri- 
sonment is then from six months to one year. 

Heavy punishments and deprivation of office follow 
the abuse of authority by prison Inspectors, curators of 
hospitals, or of orphan asylums. In violating the chastity 
of any of the persons committed to their care ; and the 
same with respect to tutors, ecclesiastical personages, 
and others. Punishment is also provided for the offence 
when committed by other persons not In such authority. 

Carnal intercourse without seduction is punished 
arbitrarily ; or, in the case of tutors with their pupils. 
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then the punishment is imprisonment for from one to 
two years, because the law implies that the former are 
the seducers. 

The abduction of a woman against her will or against 
the will of her father, tutor, or husband, for the purpose 
of defilement, where the crime is completed, is punish- 
able by eight years' imprisonment. If the crime is not 
accomplished, and the woman has not been exposed to 
violence, the punishment is imprisonment for two or 
three years. If there has been violence, although the 
crime is not completed, the imprisonment is from four 
to ten years. 

If to the crime of abduction is joined that of forcible 
defilement, or if, in consequence of the abduction, the 
health of the woman is endangered, the imprisonment is 
for life. If death follows the abduction, the ofience is 
capital. 

If the offender intended to marry the woman with 
her consent, but commits the crime without the consent 
of the other persons necessary for a valid marriage, the 
punishment is imprisonment of from six months to two 
years. Where, after the offence, consent to marriage is 
obtained, the punishment is only arbitrary. If such 
consent is withheld by the necessary parties, and the of- 
fender cohabits with the woman, the punishment is in- 
creased. The woman also may, at the request of her 
parents or other friends, be imprisoned for an arbitrary 
period for yielding Jber consent. 
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Where a person not in the power of her father, mother, 
or guardian is carried away against her will, but with a 
view to marriage, the punishment is double that which 
is imposed where, the object being the same, the offence 
is committed with the consent of the woman, but with- 
out the consent of the other persons legally interested 
in her. 

Whoever deprives a woman of her senses by potions 
or otherwise, for the purpose of inducing her to gratify 
his carnal desires, is liable to imprisonment of from four 
to six years ; or, if he does not accomplish his purpose, 
to an imprisonment of from three to six months. 

Whoever induces a chaste woman by fraud or by 
seduction to yield to his criminal desires, is liable to 
imprisonment for a period of from six months to a year, 
besides such other punishment as the law provides in his 
particular case ; and whoever constrains a woman by 
threats against her life or health, of a nature calculated 
to produce the effect he desires for the gratification of 
his passion, is liable to an imprisonment of from three 
to five years. 

The forcible violation of a woman above twelve years 
of age is imprisonment from six to eight years ; if under 
that age, from eight to ten years. Sexual intercourse 
with children under the age of puberty is treated as 
rape, although no violence be used. 

The punishment is always increased where the health 
of the person is seriously affected by the crime. If it 

M 
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occasions deaths the punishment is capital. On the 
other hand, the punishment is reduced if the woman 
be a person of dissolute character. 

Independently of the penal offence, the injured person 
is in all cases entitled to pecuniary compensation from 
the offender. 

The Code contains some remarkable provisions respect- 
ing the criminal liability of seducers, in case of the 
murder or neglect of children by the mother. 

The seducer of a girl who commits infanticide, if he 
has in any way instigated the crime, is punished capitally. 
If he finds the girl who is pregnant by him is not 
making necessary provision for her offspring, and he 
does not inform her parents, if the child dies, he is liable 
to undergo punishment in proportion to the crime which 
the girl herself may have committed. If the mother 
(as in the case of the murder of her offspring) is 
punished capitally, or imprisoned for life, or for the 
term of ten years, the seducer is imprisoned for a period 
of from five to eight years. If, however, he has actually 
instigated the girl to conceal her pregnancy and birth, 
he is punished capitally.* 

Public prostitutes were compelled to reside in par- 
ticular places appointed for them, where they were 
under the authority and control of the police. These 
brothels were only allowed in large and populous towns, 

* Code Greneral pour lea Etats Prussiens, part ii. tit. 20. Traduit 
par les membres du buVeau de legislation etraogere, et publie par 
ordre du Ministre de la Justice. Paris, torn. v. 8vo. 
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and far removed from the public streets and thorough- 
fares; and even there, the persons could not establish 
themselves without the express authority of a police 
magistrate, under pain of imprisonment. 

The owners of houses could only allow licensed per- 
sons to enter, who were under (or at least supposed to 
be under) a close surveillance. 

Punishments were provided for the offence of taking 
an innocent person, by force or fraud, into one of these 
houses. Women under age were not allowed to enter, 
and facilities were provided for women to leave the place 
if desirous of leading an honest life. 

These provisions with regard to public prostitutes are 
mentioned here in the past tense ; for it is believed that, 
in consequence of the increase of prostitution in Berlin, 
new arrangements have been recently made, and these 
laws, as far as respects licensed prostitutes, altered, if 
not wholly abrogated. 

By the Austrian Code, which has been in operation 
since 1815, various provisions are made for the crime of 
rape and other offences against chastity. In the first in- 
stance, rape is declared to include those who violate the 
persons of women, by absolute violence, or by the threat 
of violence, or by fraud depriving them of sense, and 
rendering then incapable of resistance. With respect to 
girls under fourteen, the offence is considered rape, 
although no violence is used. 

m2 
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The punishment for rape is close imprisonment for a 
period of from five to ten years, or, if the violence has 
afiected the life or health of the victim, imprisonment 
from ten to twenty years. 

For the seduction of any girl or woman, by a person 
in whose care she is placed for education or otherwise, 
the punishment is imprisonment for five years, and the 
same punishment is also provided for any one who 
procures or seduces a woman of good character to 
prostitute herself. The above offences are considered 
as crimes, and not simply as offences against police 
regulations. Aiders and abettors are punishable, in all 
these cases, in the same manner as principals. 

There are other offences considered under the title of 
" Infractions of Police." Thus, the seducer of a girl 
under age, residing with her parents or other relative, 
forming a member of the family, and who is under age, 
is liable to arrest and imprisonment for a period of from 
one to three months. On the other hand, a servant 
who leads his master's son, or a young man under age, 
into profligate habits, is liable to the same punishment. 

The crime of procuration is likewise punished by 
summary arrest and imprisonment, for a period of from 
three to six months, with the addition of low diet and 
personal chastisement, when the traffic has been perse- 
vered in for a long time. 

This crime is expressly defined to include, first, those 
who harbour prostitutes as lodgers, or to carry on their 
trade ; secondly, those who make a profit or business of 
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procuring women for others ; and, thirdly, those who 
intermeddle or share in the profits of illicit intercourse 
of this description. A second conviction for this offence 
is punished, in addition to six months' imprisonment, by 
public exposure, and expulsion from the district in 
which the offender resided. 

Shopkeepers, and owners of places of refreshment, 
who permit debauchery to be practised in their houses, 
are subject to a fine. Upon a second conviction, the fine 
is increased, the parties expelled from their houses, and 
declared incapable of exercising their trade for the future. 

The punishment of prostitutes themselves is left to 
the police : when any one of them offends by occasioning 
a public scandal, or is guilty of entrapping young per- 
sons, she is arrested and imprisoned for a term of from 
one to three months. 

A married woman prostituting herself is liable to be 
prosecuted as if single; and if a husband is a consenting 
party to his wife's infamy, or in any manner participates 
in her gains, he is liable to the heaviest punishment 
attaching to procuration.* 

These provisions are a material extension of the pre- 
vious Code of the Emperor Joseph II., promulgate d 
in 1787, the laws of which, on the particular subject 
under consideration, were principally confined to actual 
violence. 

♦ Code Penal General de TEmpire d'Autriche. Par M. Victor 
Foucher. Paris, 1833. 

M 3 
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The Code of the penal laws of the Kingdom of the 
Two Sicilies, adopted in 1819, appropriates a particular 
chapter to crimes which disturb the peace and attack 
the honour of families. 

After providing for the crime of rape, and attempts 
at rape, by seclusion and imprisonment, the forcible ab- 
duction of any person, whether for marriage or other- 
wise, is punished by exile, increased if accompanied by 
violation or attempted violation of the person. The 
same punishment is applied to those who carry off, by 
fraud or abduction, any child under sixteen, from the 
custody of its parents, guardian, or place of education. 
The punishment is reduced one degree if the ravisher is 
under twenty-one. If the child be restored without 
any offence having been perpetrated, the punishment 
varies, or if the ravisher has married the girl, he can 
only be proceeded against upon the complaint of those 
persons whose consent was necessary to the marriage, 
and not until that marriage is regularly disannulled. 

Violation of the person is presumed to have been 
attended with violence, if committed by guardians, 
tutors, and others on children under sixteen placed 
under their care. 

Those who habitually excite, favour, or facilitate the 
debauchery of children under age, are punished by im- 
prisonment.* 

* Lois de la Procedure Criminelle et Lois Fenales du Koyaume 
des Deux Siciles. Par M. Victor Toucher. Paris, 1836. 
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Among the laws of the United States of America, 
Mr. Livingston's Code, or system of penal law for the 
State of Louisiana, stands pre-eminent. 

By that code it is declared that "whoever shall be 
guilty of seducing a woman of good reputation, under 
a promise of marriage, and shall violate his promise, 
shall be fined not less than one hundred nor more than 
one thousand dollars, or shall be imprisoned in close 
custody not less than one nor more than six months." 

" Whoever shall, for hire, procure the means of illicit 
connexion between persons of different sexes, or shall 
solicit or procure a woman to prostitute her person to 
another, shall be imprisoned not exceeding three months 
in close custody." * 

Turning to the laws of the State of New York, we 
find that, by an Act for consolidating the previous sta- 
tutes of the State relating to crimes and punishments, 
and which took effect from 1st January 1830: — 
Every person convicted of rape, by carnally and 
unlawfully knowing any female child under the age of 
ten years, or by forcibly ravishing any woman of the 
age of ten years or upwards, is punished by imprison- 
ment for not less than ten years. Every person 
having carnal knowledge of any woman above the age 
of ten years, without her consent, by administering to 
her any substance or liquid which shall produce such 
stupor or such imbecility of mind or weakness of body 

* Art. 342, 343. 
M 4 
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as to prevent effectual resistance, is punished by im- 
prisonment for a period not exceeding five years. 

Every person who takes any woman unlawfully 
against her will, and by force, menace, or duress, 
compels her to marry him, or to marry any other person, 
or to be defiled, is punished by imprisonment for not less 
than ten years. 

The same punishment is inflicted for taking any 
woman unlawfully against her will with intent to 
compel her by force to do either of the above acts. 
Taking away any female under the age of fourteen 
from her father, mother, guardian or other person 
having the legal charge of her person, without their 
consent, either for the purpose of prostitution, concubi- 
nage, or marriage, is punished by imprisonment (if in a 
state prison not exceeding three years, or in a country 
jail not exceeding one year), or by a fine (not exceeding 
one thousand dollars), or by both. 

Every man who maliciously, forcibly, or fraudulently 
leads, takes, or carries away, or decoys or entices away, 
any child under the age of twelve years, with intent to 
detain and conceal it from its parents, guardian, or 
other person having the legal charge of such child, is 
punished by imprisonment, or by fine, or by both. 
The imprisonment, if in a state prison, not to exceed 
ten years, or if in a country jail, not to exceed one 
year. The fine is limited to 500 dollars. 

Every assault with intent to commit rape, or any 
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other of the above felonies, is also punished by impri- 
sonment or fine, or by both.* By more recent legisla- 
tion, inveigling, enticing, or taking away an unmarried 
female, of previous chaste character, under the age of 
twenty-five years, for the purpose of prostitution, and 
seducing and having illicit connection with an un- 
married female of previous chaste character, under 
promise of marriage, are made public offences. Indict- 
ments for either of the above offences must be found 
within two years after its commission.t 

All common prostitutes; all keepers of brothels, 
houses for the resort of prostitutes, drunkards, &c., are 
deemed disorderly persons ; and may be apprehended on 
warrant, and compelled to find sureties for good beha- 
viour, or to be imprisoned until sureties are found, or the 
oflfender is discharged according to law. J " Whenever 
the lessee of any dwelling house shall be convicted of a 
misdemeanour in keeping the same as a bawdy house, the 
lease or agreement for the letting of such house shall 
thereupon become void; and the landlord may enter 
upon the premises so let, and shall have the same reme- 
dies to recover possession thereof, as are given by law 

* Revised Statutes of the State of New York, 3d. edit. vol. ii. 
p. 752. 

+ Code of Criminal Procedure of the State of New York, 8vo. 
1850, p. 67. 

{ Revised Statutes, vol. i. p. 819, 820 ; and see Code of Criminal 
Procedure, p. 438—444. 
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in case of a tenant holding over after the expiration of 
his lease."* 

With respect to civil remedies, it is to be observed, 
that, " when the violation of a right admits of both a 
civil and criminal remedy, the right to prosecute the 
one is not merged in the other." f 

** An unmarried female may prosecute, as plaintiff, an 
action for her own seduction, and may recover therein 
such damages as shall be assessed in her favour." 

" A father, or in case of his death or desertion of his 
family, the mother, may prosecute as plaintiff for the 
seduction of the daughter, and the guardian for the 
seduction of the ward, though the daughter or ward be 
not living with, or in the service of, the plaintiff, at the 
time of the seduction or afterwards, and there be no loss 
of service." $ 

" The purpose of these two sections is to wipe away 
from our law a reproach to which it has long been 
subject, — that of giving no adequate remedy for one of 
the greatest offences against society which a man can 
commit, — that of seduction. At present the law gives 
only an action to the parent, or to one who stands in 
his relation, founded upon the notion, that he has suf- 
fered a pecuniary injury by the loss of service of the 
person seduced. Now the seduction of a woman, — by 
which is meant inducing her, by persuasion, threats, or 

♦ Revised Statutes, vol. i. p. 789. 

f Code of Civil Procedure of New York, p. 12. 

J Ibid. p. 245—248. 
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fraud, to consent to the sacrifice of her virtue, — is an 
injury to herself and to her relations of the gravest 
character. For this injury the law should provide a 
remedy, not by means of a fiction, but open and direct 
in favour of the person injured. 

" The objection that will be made to an action by the 
woman is, that she has consented to the act. That, 
however, does not seem to us an answer, for two reasons. 
First, there are many other cases, where the law does 
now give an action for an injury to a party consenting ; 
as for example, in the case of property obtained by false 
representation or other fraud, money lost upon stocks, 
at play, or borrowed upon usury. Secondly, the 
woman and her seducer do not stand upon equal 
grounds : she is the weaker party, and the victim of his 
arts."* 

The recent Code of the State of Virginia declares, 
that " an action for seduction may be maintained with- 
out any allegation or proof of the loss of the service 
of the female, by reason of the defendant's wrongful 
act."t 

By thp Brazilian Code, adopted in 1830, carnal inter- 
oourse, by means of violence or threats, with a woman of 
chaste character, is punishable by imprisonment for a 
period of from three to twelve years. If the woman be 
a prostitute, the punishment is imprisonment for a 

♦ Code of Civil Procedure of New York, p. 245. 
t Code of Virginia (8vo. 1849), p. 589. 



172 

period of from one month to two years. The attempt 
is also punishable. 

The seduction or violation without force of a girl of 
good character under seventeen, is punished by banish- 
ment from the district where the girl resided, for a 
period of from one to three years. 

If the offender had the girl in his power or under his 
protection, the punishment is increased, the period of 
exile varying from two to six years. 

In aU these cases, even of rape, except that of a pro- 
stitute, the offender, in addition to his imprisonment, is 
also obliged to make compensation or endow his victim. 
It is also to be observed that the subsequent marriage 
of the parties absolves from the punishment except in 
the case where the offender was the girl's master or 
guardian. 

The forcible abduction, with a libidinous intent, of 
any woman from her house or dwelling place, is 
punished by imprisonment and hard labour for a period 
varying from two to ten years. So, also, the abduction 
for the same purpose, by means of promises and persua- 
sions {caresses) of any chaste girl under seventeen from 
the house of her father, tutor, guardian, or oth/Br person 
having the care of her| is punishable by from one to 
three years' imprisonment. In these cases pecuniary 
compensation is also made, and the punishment is re- 
mitted when marriage ensues.* 

* Code Criminel de FEmpire du Bresil. Par M. Victor Foucher. 
Paris, 1834. 
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In conclusion, a few observations present themselves. 
The review of the legislation in other countries will to 
some persons appear out of place. There are those who 
will refuse their assent to any alteration in the present 
law of England, simply because similar measures have 
been adopted in this or that community ; while, on the 
other hand, some will be found ready to support the 
change, from an admiration of the country or policy 
which originally suggested it. 

The true philosopher and lover of his country, how- 
ever, will not be influenced by either predilection or 
antipathy of that nature. He will not at once adopt 
or reject any provision without reference to its apparent 
intrinsic worth, merely because it had its origin in or 
has been adopted by despotic Austria or republican 
America; but, at the same time, if he perceives that 
some change is needed to render our laws eflScient, he 
will take counsel from the past history of all nations to 
determine the nature of that change ; and if it appears 
that certain principles of law have had place in almost 
every civilised community, were apparently originally 
Ingrafted in this country, have been lost, owing, it 
may be, .to the very desire to enforce them Indepen- 
dently and impartially, he will gain confidence in re- 
commending those principles for adoption as more likely 
to be worthy of the end they have in view. 
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V. DEFECTS OF OUR LAW, AND SUGGESTED 
REMEDIES. 

Before proceeding to the consideration of those parti- 
cular measures, which will be suggested for the amend- 
ment of our law, in various cases, it may be a con- 
venient course to determine the leading principles on 
which the legislator should act, and the great objects he 
should ever keep in view. 

That the unchecked and indiscriminate intercourse of 
the two sexes is not to be permitted in any country, 
the historic survey presented to the reader abundantly 
testifies. Nevertheless, it is admitted on all sides, that 
the evil is one that has always existed to a great extent 
in every community, and must continue to do so as long 
as the human race endures. 

With these truisms unanimity ceases. As to how far 
the Legislature ought to interfere, and the objects of 
that interference — whether the license of vice to some 
extent be or be not essential to the general welfare of 
society, — these are all topics which have been discussed 
from time to time. There are some persons who are 
opposed to all legislation on the subject ; others think it 
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has gone far enough^ and has done all that can or ought 
to be accomplished ; while there are those who, admit- 
ting the mischief to some extent, nevertheless believe, as 
already stated, that it is essential to the well being and 
safety of the community, and ought to be dealt with 
only for the purposes of regulation. 

The argument so often employed against legislative 
interference with reference to the crime of trading in 
prostitution, — that it must be left to public feeling and 
morality to restrain within due bounds, — is well met by 
the framers of the Code Penal " En nous occupant des 
attentats aux moeurs, comment ne pas signaler ces etres 
qui ne vivent que pour et par la debauche, qui, rebut 
des deux sexes, se font un etat de leur rapprochement 
mercenaire et sp^culent sur I'age, I'inexp^rience, et la 
mis^re, pour colporter le vice et alimenter la corruption. 
Des l^islateurs ne les ont punis que du m^pris public ; 
mats que pent le mepris sur des antes aussi avilies f 
Punit-on par Vinfdmie des personnes qui en font leur 
iUrnent f C'est par des chdtiments, c'est par un em- 
prisonnement et une amende, que le projet de loi a 
cherche k atteindre ces artisans habituels de prostitu- 
tion." * 

Another branch of the same argument against 
legislation, is, that by providing for the punishment of 

♦ Rapport par M. Nouailles sur la loi contenant le chap. Hi. du 
titre 1. du livre 3. du Code des Delits et des Peines ; cited ante, 
p. 144. 
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vice by the arm of the law, young women will not call 
in aid their own moral and religious impressions, or 
resist temptation with the firmness they would other- 
wise use, if they knew they had no other protection on 
which to rely. But the argument betrays a want of 
acquaintance with the main springs of human action. 
As well might it be urged that punishing a house- 
breaker with transportation or imprisonment, tended to 
make persons careless with respect to the protection of 
their property, and the amount of resistance offered to 
the thief. The effect of making any act penal, is 
(unless the measure fails altogether), to prevent the 
attempt. If the attempt be not made, it is true no 
resistance; is called for but those who deal in such 
general arguments as the one alluded to, cannot surely 
imagine for a moment that attempts on woman's honour, 
whether by force or fraud, are desirable for the sake of 
calling forth innate principles of virtue, and trying the 
strength of female chastity. It may be safely affirmed, 
that no modest woman would yield herself up to the 
allurements of vice, and to fraudulent contrivances, one 
jot the less unwillingly because the law has made the 
offence a misdemeanour in the seducer or procurer. If 
she thought at all on the subject, she would know too 
well that whatever the effect of his punishment might 
be in deterring other men from similar acts, it would 
not work her any good, or atone in the slightest degree 
for her fall. Neither would parents neglect the re- 
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ligious education and care of their children on account 
of any legislative provision. Moreover, to object to 
measures having for their object the protection of 
women from fraud, that women would advisedly and 
deliberately, on account of that protection, abandon 
themselves to the seducer, Is Illogical, for that course 
would of itself take them out of the scope of any such 
provisions. 

The objection, that the existence of vice of this 
description, and the use of its arts and machinations 
employed In seduction, Is necessary for the general 
safety of the sex, is soon disposed of. It is answered 
by every day's experience and practice. Do those who 
have the care and welfare of children at heart regard 
persons of habitual profligacy, as on that account, to be 
safely admitted within their doors ? No. The indul- 
gence In vicious tastes only sharpens the appetite, and 
renders the individual a greater adept In his traffic. It 
would indeed be a melancholy state of things. If the 
happiness of one portion of the sex depended on the 
misery of another. 

He, however, who would legislate on sound and 
satisfactory principles, must take his stand on the broad 
ground of right and wrong, determined never to lose 
sight of the one, or to recognise the other on any 
sophism of supposed expediency. The sin which he is 
forced, by the conviction of his own mind, or by divine 
precept and command, to denounce in the individual, he 

N 
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will refuse to recognise or sanction in the community. 
He must not be led into the error, that virtue in one 
class can be only preserved by profligacy in another. 

Neither will he recognise any line of demarcation 
between the obligations of a christian and the duties of 
a legislator. He will not, it is true, commit the error 
of puritanism by expecting, or attempting to put down 
vice by the mere operation of penal enactment; but, 
convinced that no moral sin can be committed that is not 
in a greater or less degree productive of social mischief, 
he will not refrain from lending the aid of the State to 
check its progress. The question for his consideration 
will be, whether the desired end can be obtained, even 
partially, by statutory provisions. The conviction that, 
under any circumstances, and in spite of all exertions, a 
vast undercurrent of vice will continue its course, must 
not dissuade him from the attempt to diminish its amount 
and impede its force. 

If any particular subject is unfit for legislative pro- 
vision, it is because the end sought for cannot be 
attained by it. If immorality and sin could be restrained 
by mere abstract statutory enactments, there seems to be 
no reason why they should not be so dealt with. It is 
the experience and knowledge of their insufficiency that 
makes us mistrust the means. 

In the subject before us, there is, however, a wide 
and natural distinction marking out and dividing the 
province of the jurist from that of the moralist and 
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preceptor. It is as a remedy or punishment for injuries 
sustained by one individual at the hands of another, 
that the intervention of the Legislature is sought, and 
not simply the punishment or reformation of manners, 
without reference to individual suffering and wrong. 

Reducing the main proposition, therefore, to the 
question whether the suggested legislative enactment 
(be it merely a definition of existing or a revival of 
former law, or, on the other hand, an introduction of 
some new provision) is or is not calculated to effect its 
particular object, let us proceed to discuss that question 
with reference to each branch of the subject. 

Although, in the previous part of this essay, in 
inquiring into the past and present laws relating to 
•women, it has been for the most part found convenient 
to notice those provisions having for their object the 
protection of Woman, individually, from violence, before 
those which relate to her protection from fraud, as being 
conformable to the natural progress of legislation, the 
same rule does not apply when, from reviewing, the 
critic is called upon to amend or compile' laws. In 
pointing out the more obvious defects of our laws on 
the particular subject before us, it will be convenient to 
give priority to one of a very striking kind, affecting 
the elements and first principles upon which all legis- 
lation on that subject must depend, — the interest of a 
parent in the preservation of his daughter's chastity. 

Our law places, as we have seen, the right of action 
N 2 
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of a parent for the seduction of his daughter on the 
ground of the loss of service consequent upon that act.* 
The effect of this rule, that in those cases where a girl 
has been seduced by the person in whose service she is, 
or by some member of his family, no action can be 
maintained by her parent or other relatives, and the 
hardship and injustice consequent upon it, has given 
rise to considerable legal ingenuity in the repeated 
endeavour to take particular cases out of its operation, 
but without any successful result. 

It is impossible to read even the bare facts essential 
to elucidate the point of law, as given in the legal 
reports, without mixed feelings of pity and indignation. 

The case of Harris v. Bulter , ^yf\nch came before the 
Court of Exchequer in 1837 f* was as follows : — 

The plaintiff alleged that he had apprenticed his 
daughter Matilda, then of the age of sixteen years, with 
Mrs. Butler, the defendant's wife, for two years, to learn 
the business of a milliner, paying 29Z. with her ; Mrs. 
Butler, with her husband's consent, providing board and 
lodging. During the apprenticeship the daughter was 
seduced by the husband. She became very ill, was 
obliged to be removed home, and lost all benefit from 
the apprenticeship. The father, as he said, not only 
** suffered and underwent great anxiety of mind," but 
lost his daughter's services, and was put to considerable 
expense in nursing and providing medicines for her. 

* See antlf p. 135. 

t Reported in Meeson & Welsby's Rep. vol. ii. p. 539. 
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An action being brought, all the answer set up by the 
defendant was that Matilda was not her father's servant 
at the time of the seduction. The judges held that the 
defendant was right in his construction of the law, and 
that, although the truth of all the above facts was ad- 
mitted by him, there was no ground of action. 

The plaintiff had alleged that it was the duty of the 
defendant to take proper care of the morals and health 
of his daughter while she remained under the defendant's 
roof; but the court held that, although such a duty might 
possibly arise out of a contract of apprenticeship, in this 
case the apprenticeship was not to the defendant, but to 
his wife^ and that the plaintiff had not shown any other 
facts from which a contract by the defendant to take 
care of the daughter's morals might be implied. 

In a subsequent case *, where the defendant's daughter, 
aged eighteen, filled the situation of domestic servant to 
the defendant, and was seduced by him, the pleader en- 
deavoured to avoid the operation of the general rule, by 
setting out in the declaration the contract of service 
with the defendant, and alleging an intention, on the 
part of the plaintiff and his daughter, that she should 
return to her father whenever she quitted the defend- 
ant's service, unless she should immediately proceed to 
the service of some other person than the defendant or 
the plaintiff. This averment was inserted for the 

* Blaymire v. Hayley^ 6 Meeson & Welsby's Rep. p. 56, 
N 3 
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purpose of showing an animus revertendi in the daughter, 
and so assimilating this case to those in which actions 
have been held to lie for the seduction of a girl while on 
a visit to a friend.* And if this averment had been 
held to have that effect, it would have been a most 
important step towards getting rid of the practical in- 
equality of the law, for the majority of contracts of 
domestic servitude would bear the interpretation put 
upon the one in question by the pleader. But the Court 
of Exchequer held that this case was very distinguish- 
able from those referred to. " In this case," says Mr. 
Baron Parke, "the girl was in the actual service of 
another person, and her intention was not to return at 
any definite time to her father's house, but only on her 
dismissal from her service, and in the uncertain event of 
her not going into another service. That an action for 
seduction will not lie under such circumstances has 
been expressly decided in Dean v. Peel.'f In order to 
sustain this action, there must be damnum et injuria. 
The plaintiff not having shown any right to the services 
of his daughter at the time of the seduction, there is 
here damnum absque injuria. A mere temporary ab- 
sence, undoubtedly, would not be sufficient to defeat the 
action ; but that is very differeni from a continued and 
regular service." 

In a more recent case J, an ingenious attempt was 

* See antcy p. 137. f See that case referred to, ante, p. 138. 

J OrinneU v. WeUs, 7 Manning & Granger's Rep. p. 1033. 
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made to give the father a right of action, by the aid of 
the poor laws, which impose upon him (or other iname- 
diate relations), when of sufficient ability, the duty and 
charges of relieving and maintaining his children if poor 
and unable to work.* 

In this case the daughter of a small farmer, being sent 
out to service, was seduced by her master and returned 
home. The father brought an action. He could not 
allege any loss of service, as the relationship of master 
and servant did not subsist between himself and his 
daughter. The complaint or declaration was therefore 
framed in this way. It alleged that the plaintiflfs 
daughter, Alice Grinnell, was a poor person, fourteen 
years of age, who, except by her labour and personal 
services, was unable to maintain herself. It then pro- 
ceeded to aver that the defendant seduced her ; that she 
became pregnant and gave birth to a child; that, in 
consequence, she became unable to work, or to maintain 
herself as she had previously done, and that the plaintiff, 
being her father, and of sufficient ability to maintain her, 
was obliged to do so, and was put to considerable ex- 
pense in her support and cure. 

The defendant, by his plea, denied the charge. The 
case was tried before Mr. Justice Erskine at the 
Gloucester assizes in the spring of 1843. The merits of 
the case may be judged of by the fact that, although the 
plaintiff was in comparatively humble circumstances, the 

♦ See Stat. 43 Eliz. c. 2. s. 7 
N 4 
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jury found a verdict for him with three hundred pounds 
damages. The defendant obtained a new trial by im- 
pugning the character of the girl. The case was tried 
a second time at the summer assizes before the late Mr. 
Justice Williams. The jury disbelieved the witnesses 
called to impeach the girl's previous chastity : again a 
verdict was returned for the plaintiff with two hundred 
pounds damages. 

In Michaelmas Term the defendant's counsel moved 
the Court of Common Pleas in arrest of judgment, on 
the ground that the declaration disclosed no legal 
ground of action, as it did not allege any loss of service 
or the relationship of master and servant, which had 
always been held to be a necessary ingredient in such 
an action. After argument on both sides, the court 
gave judgment for the defendants, the judges being of 
opinion that the declaration disclosed " no legal wrong 
to the plaintiff, no invasion of his legal rights ! " 

The poor father, therefore, could not enforce the 
verdict which he had obtained, and lost the damages 
awarded him by the jury, as well as the heavy costs in- 
curred in presenting his case a second time before them. 

After these decisions, it is very improbable that any 
further attempt will be made, under the existing law, to 
invade the hard rule so firmly established, that a father 
cannot maintain an action for the seduction of his 
daughter, where he is unable to allege the loss of her 
service by reason of the defendant's wrongful act. 
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Even if in the last case the court had held that the 
father of Alice Grinnell was entitled to maintain the 
action on the ground of his liability under the poor law 
statute of Elizabeth, the remedy would have been of 
partial extent. In the pain which the judges must have 
felt in being compelled to come to the conclusion they 
did, the unequal operation of the law, in the event of 
their having decided in favour of the plaintiflTs claim, 
was caught at as if to give a colourable admixture of 
justice to the legal decision. If this ground of action is 
available in the case of seduction of a daughter, " this 
anomaly," says the court, " would follow, that, as the 
father is only liable imder the statute to maintain his 
daughter where he is of sufficient ability so to do, and 
as the damages recoverable by the father, when he 
brings the action, are confessedly not limited to the 
actual expenditure of his money, but may be given 
according to the circumstances of aggravation in the 
particular case, the right of action to recover compen- 
sation would be confined to persons of ability to main- 
tain the daughter, and would be denied to the poorer 
orders of the community — a result that would be most 
unreasonable." 

The learned reporter however of this case, with an 
honest indignation at the false principle upon which the 
action of seduction proceeds, justly observes, in a note to 
the part of the judgment just cited, " that the quasi 
fiction of servitium amisit affi)rd8 protection to the rich 
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man, whose daughter occasionally makes his tea, but 
leaves without redress the poor man whose child, as 
here, is sent unprotected to earn her bread amongst 
strangers." 

It is to the Legislature, then, that we must look 
to remedy this most glaring inequality. " Although 
the courts," said Mr. Starkie (late one of Her Majesty's 
commissioners for revising the criminal law), writing 
thirty years ago, " with an honourable zeal, lend every 
legitimate aid within their reach to give such repa- 
ration as pecuniary damages can bestow for injuries 
of this nature, it is still to be lamented that instances 
not unfrequently occur where such injuries still remain 
without redress. The claim to damages in such cases, 
which is founded upon principles of strictest justice, 
the enforcement of which is absolutely essential to curb 
licentiousness and preserve the morals of society, ought 
not to depend upon a mere fiction, over which the 
courts possess no control. It is a reproach to the law 
of England that the right to damages should not be 
necessarily consequent upon the injury. Surely it is 
worthy the attention of the Legislature to find a remedy 
for an evil of such magnitude." * 

That the Legislature has not found, or even sought, 
a remedy, the pages of the voluminous legal reports 

* See note to the report of Speight v. Olivera, 2 Starkie's Rep. 
p. 493. 
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compiled since Mr. Starkie wrote, bear too sad and 
ample testimony. 

With respect to the mode of dealing with this 
anomalous condition of the law, if, by making every 
case of seduction a misdemeanour, punishable cri- 
minally as such, the fearful evil we have to struggle 
against would be stayed, we ought not to stop short 
of such a law merely because it would interfere with 
existing notions and principles. To declare that the 
man who designedly ensnares a too confiding and 
simple girl shall be deemed a misdemeanant, and 
punishable accordingly, while he is morally guilty of a 
crime of great magnitude, could not shock the feelings 
of any well-regulated mind, or infringe on the general 
spirit of our laws. But the question for the Legis- 
lature is, whether such an enactment would even 
partially produce the desired result, — the general pre- 
servation of female chastity. Numerous cases unfor- 
tunately occur, where the seducer would well merit 
a legal prosecution ; but, on the other hand, there are 
perhaps as many cases where the power of prosecuting 
would assist designing and artful women and their 
confederates in carrying out their vicious schemes. The 
defect of all human laws is, that they cannot meet the 
requirements of each individual case. Penal enact- 
ments must necessarily declare, that certain specific 
acts and facts shall constitute the offence for which a 
prosecution may be maintained, and a conviction foUow, 
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whatever may be the relative delinquency of the parties 
concerned. It is no answer that the judge or adminis- 
trator of the law has in all but capital offences a dis- 
cretionary power enabling him to apportion the punish- 
ment to the moral guilt of the individual ; for the fear 
and shame^ in cases of this nature especially, would 
attach to the prosecution and conviction, and not to the 
punishment. It is this fear of shame that an im- 
principled woman would avail herself of, for the 
purposes of extortion; and it must not be forgotten 
that the protection of women as much as of men is 
involved and interested in defeating the schemes of 
such a person. 

Besides the stronger cases here placed in juxta- 
position, many occur in which it would be difficult to 
say which of the two parties has the greatest share of 
moral guilt, so much depending on their respective ages 
and their relative experience, and the cautions and 
admonitions of parents and friends, on the one hand, 
or the injudicious or wilful exposure to temptation, on 
the other. While, therefore, it is impossible that a 
penal enactment could discriminate between such cases, 
justice would not be attained without that discri- 
mination. 

It is only where there is an apparent balance of 
moral guilt in the man, rendering him an offender 
against society, as much as against the individual, that 
the Legislature could interfere, by way of punishment. 
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on the principles of legislation indicated at the com- 
mencement of this division of the subject. To attempt 
that interference, in cases where it is probable, or even 
possible, the man may be himself the victim, would be 
but a repetition of the experiment of the Common- 
wealth Parliament without its impartiality. 

The objections to making the seducer, in all cases, 
answerable for his offence at a criminal bar, do not 
apply to civil remedies. Actions for seduction cannot 
be brought with impunity. The costs of an action, 
and the uncertainty whether they may not fall on the 
plaintiff, operate as a check on their proceedings, and 
deter persons from appearing in court unless they 
have confidence that the circumstances of the case 
entitle them to substantial damages. Indeed, this 
check is probably rather too extensive than otherwise ; 
for where the defendant has no means of paying costs 
and damages, and the action is not brought, then there 
is no remedy for the plaintiff, no punishment for the 
defendant. But, it is to be observed, that, even in 
that case, the girl or her family would not be better 
off if the seducer were punishable criminally. It would 
not compensate the parent, even if it deterred, accord- 
ing to its object, the commission of the offence by 
others. 

K it be admitted that an action is rightly allowed in 
those cases where it can now be maintained, it is im- 
possible to resist the extension of the right to those 
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cases above alluded to, where there is now no remedy. 
The Legislature, if called upon, must either pronounce 
the present common-law right of action altogether 
improper or impolitic, or must consent to its extended 
application. As the former is an impossible result, the 
only question remaining is how to apply the right to 
the required cases. 

To those who do not care to legislate on principle, 
the object might be attained by simply enacting that, 
in all actions brought for debauching the plaintiff's 
daughter, it shall not be necessary to prove any re- 
lationship of master and servant, or any loss of service, 
and that the plaintiff's right to recover damages shall 
not be defeated by proof that such relationship did not 
exist. But although, for most practical purposes, at 
least as regards actions for seduction, a clause to that 
effect would be sufficient, the legislator, who looks 
beyond the mere expediency of the hour, would be 
dissatisfied with such a patchwork enactment, and en- 
deavour to supply the defect by tracing it to its 
foundation. The error, as we have seen, is one of 
principle — the non-recognition of a parent's interest in 
the character and virtue of his child, and of the injury 
done to him by the seducer of that child. No legisla- 
tion on the subject of the chastity of women can be 
satisfactory without the recognition of that principle as 
a basis ; no code of laws can be complete without its 
express declaration. 
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Let the Legislature declare (which, if the former de~ 
ductions from the history of legislation in this country 
are correct, would be only a restoration of the true 
common-law right), that the seduction of a daughter 
is a grievous injury to her parents and family, entitling 
her father to a civil action to recover damages from the 
seducer. 

There would not be any difficulty in the application 
of this principle to the majority of cases, for, as has 
been already shown, the damages are now estimated on 
that very supposition. As, however, the foundation of 
the right to maintain the action is changed, it would be 
necessary to define to whom that right shall extend. 
Where there is a father, or, if no father, there is a 
mother, the interest is obvious. So, indeed, where, 
having no parent living, the girl has a home with an 
uncle, aunt, or other relative. Such a provision would 
be analogous to, and in the same spirit and principle as, 
the statute of the sixth year of Richard the Second, 
which, as we have seen, gave the appeal, or action, 
in cases of rape, in the first place to the husband, and, 
if no husband, then to the father or next of kin.* It 
would also correspond, in some measure, with the 
Koman law respecting the right of prosecution in cases 
of adultery.f 

But there must be a limit to this relative right some- 

♦ Ante, p. 59. t -^»^^> P- 26. 
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where; and, on the other hand, a guardian or friend 
might have a stronger interest in the girl than a relative. 
It is true, the difficulty in actual practice might not be 
very great, for, as the right to damages must diminish 
as the distance in relationship increases, the uncertainty 
of recovering them would deter a relative who had 
never taken any interest in his next of kin, £rom 
venturing to appear before a jury. Perhaps the most 
satisfactory mode of disposing of the diflSculty would be 
to enact that, where the girl has no parent living, the 
action may be brought by any other relative or person, 
by leave of a judge, upon application and statement of 
the facts to him. 

It must be borne in mind, that the action and da- 
mages are not given for the benefit of the girl, and 
therefore some restriction must be imposed to prevent 
the privilege from being abused for mere mercenary 
purposes. 

Notwithstanding the authority of the law of Scotland 
in its favour, and the adoption of the practice by 
modern states and codes, it is not proposed to give the 
right of action to the woman herself in the case of 
seduction, at least not unless it be accomplished by 
actual fraud or false pretence. Under the former state 
of the law of England with respect to the competency 
of witnesses, to give a right of action to the woman 
would have been nugatory ; for, without the evidence of 
the person who alone can state the circumstances under 
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which the claim to damages arises, and the facts upon 
which these damages must be assessed, no investigation 
of a satisfactory character could be effected. But this 
objection has been recently removed by a statute which 
makes the parties to an action competent witnesses ou 
their own behalf. On other grounds, however, the policy 
of giving the woman a right of action in every case, seems 
inexpedient. It would be an infringement of the ge- 
neral rules regulating the ordinary transactions of life, 
which do not permit persons to repudiate contracts or 
to call on others for indemnification for personal injuries 
consequent upon acts done of their own free will, and 
without fraud, and where it was competent to them to 
have taken another course. Even the Scotch law 
requires, as has been seen, evidence of a species of fraud, 
or pretence, on the part of the seducer, to give any 
right of action. The seduction must be by a master, 
or by one who has led the girl to believe he was going 
to marry her, or under similar circumstances, otherwise 
she is without any remedy. It is true, such facts do 
not amount to fraud, according to our criminal law, but 
they are held to constitute the stuprum frauduhntum of 
the civil law.* 

The sounder policy seems to be simply to place the 
right of action of the parent on its true ground, — the 
injury done to the girl's family, — so as to allow of an 

* See ante^ p. 110. 
O 
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action being brought in all cases where that injury has 
been sustained. 

Having established the right of action in a parent on 
true principles, in all cases of seduction, the legislator 
can proceed in his task with greater confidence and with 
clearer views. 

Although, upon weighing all the advantages and 
disadvantages of a penal measure, it is considered un- 
advisable, as a general rule, to give that character to 
ordinary cases of seduction, it does not follow that there 
may not be certain lines of distinction with respect to 
attendant circumstances, marking out some cases for 
peculiar treatment. On the contrary, there are cases 
which seem to call for especial disapprobation and 
repression ; among them, those of seduction of servants 
by their masters, the very class which at present is 
without punishment or compensation of any kind. No 
doubt, that even in this class, the cases are of varying 
shades of enormity. Those who are familiar with the 
practice of our criminal courts, both in London and in 
the country, know that charges of rape brought against 
masters are not unfrequent. The proportion of con- 
victions that follows on these prosecutions is below 
even the general average. It is not that the jury believe 
the charge to be altogether trumped up. Occasionally, 
no doubt, such cases occur ; but far more frequently 
the master is acquitted from the doubt whether resist- 
ance was carried to the utmost length on the part of the 
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girl, and not from any belief that the prisoner is 
altogether innocent of having had illicit intercourse 
with her. Few of the many painful scenes that occur 
in a criminal court, are more distressing or humiliating 
than that of a master who, while endeavouring to escape 
from all legal responsibility, adds to his moral guilt by 
attempting to impeach the general character of a young 
girl, and to persuade the jury that she did not use all 
her powers of resistance, but at last gave way to his 
rude embraces. "If all you urge be true, — if the girl 
did indeed at last yield, is that to protect you from all 
responsibility — from all punishment?" is a question 
that a bystander, unacquainted with any other than a 
divine and moral code of laws, would naturally ask. 
Nevertheless, as the law at present stands, such a 
defence, if established, affords a complete answer to 
the prosecution, and the master escapes with impu- 
nity. For not only is he absolved from a criminal 
charge, but, owing to a defect in the law, already in- 
vestigated, the parents have no claim upon him by 
action for damages. 

That such prosecutions should fail, even where the 
girl gives an honest account of the matter, is no impu- 
tation upon the administration of the law- The jury 
are necessarily incapable of estimating the feelings of a 
woman, both at the time of the attack upon her chastity 
made under such circumstances, and also when nar- 
rating the facts before them. The investigation of an 

o 2 
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alleged brutal and ferocious attack made by a ruffian on 
a modest woman, a total stranger to him, although all 
charges of this offence are proverbially difficult either to 
prove or disprove, is simple, compared to an inquiry 
where the parties stand in the relationship of master 
and servant. In the one case, the story is either wholly 
true or false altogether, for none but the most aban- 
doned of women would yield under such circumstances, 
but in the other case, there is always more or less of 
temptation in the way of the poor girl. The jury know 
this, — they know the weakness of human nature. The 
girl may say she did resist ; but that is the question for 
the jury to be judged of from her conduct. The most 
minute circumstances are brought to bear upon the 
inquiry by the prisoner's counsel, and there are innu- 
merable little acts and facts which are consistent with 
her resistance or her yielding. The jury are in doubt ; 
they know their duty, not, as is often erroneously said, 
to give the prisoner the henefit of the doubt, but that no 
man is to be condemned except upon clear convincing 
proof, — and the prisoner is acquitted altogether, al- 
though, undoubtedly, guilty of a moral offence little 
short of the crime charged. 

Make the seduction, by a master, of a servant girl, 
under twenty-one years of age, a misdemeanour, punish- 
able with fine and imprisonment, and one anomaly in 
our laws will be at least partially got rid of. 

The Code Pinal of France, as we have seen, makes a 
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distinction in the punishment of forcible assaults of this 
description, increasing it in cases where the ravisher is 
the master or servant of the woman. 

It may admit of serious consideration whether the 
misdemeanour should be limited by the age of the 
woman ; but on the whole it is thought that the dis- 
tinction which exists at common law, and has been 
recently recognised by the Legislature between cases 
of girls under and above the age of twenty-one, may be 
maintained in this instance without impropriety. 

There should be not only a general clause, mddng 
the illicit carnal intercourse of a man, with any girl or 
woman under the age of twenty-one, being in his 
service, or employed by him, a misdemeanour, but 
power should also be given to the jury in cases of rape^ 
where the indictment shall allege the prosecutrix to 
have been at the time a servant of the prisoner, and 
under twenty-one years of age, to acquit of the felony 
and find the prisoner guilty of the misdemeanour, if the 
evidence shall warrant such finding. This would meet 
the more serious of the cases above described. It may, 
indeed, be objected that the tendency of the latter pro- 
vision would be to diminish the certainty of convictions 
in cases of actual rape, by providing the jury with an 
alternative, or intermediate course, between a verdict of 
guilty and a complete acquittal. The objection, how- 
ever, is not entitled to much weight, as the practice 
sought to be introduced is not new, but one which has 

o 3 
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been long in operation in our system of jurisprudence. 
In cases where a prisoner is charged with wounding 
with intent to murder, the jury have the option, if the 
evidence warrants it, to find the prisoner guilty of a 
misdemeanour, that is to say, of unlawfully wounding. 
In cases of felonious assault, moreover, where the intent 
constitutes the degree of criminality, it is a common 
practice to charge the intent in different ways in the in- 
dictment, varying from that of assaulting with intent to 
murder, to that to do grievous bodily harm. In these 
cases the jury have generally to consider four distinct 
degrees of guilt, and to find their verdict accordingly, 
and this power works very well without prejudice to 
the crown or to the prisoner. 

The enormity of the offence would of course vary 
with the different circumstances attending it ; and it is 
possible to conceive that a case would occasionally occur 
where either the girl, although young, is of depraved 
habits, and invited the approach of her master, or was 
placed in his way by designing and mercenary persons 
with a view to the extortion of money. But, even in 
those extreme and necessarily rare instances, would the 
master of the girl be free from moral guilt ? Indepen- 
dently of any difference in age, it must be remembered 
that he is a man and she a woman. It is his duty to 
keep her out of temptation as far as lies in his power, 
and to give her the chance of reformation, be she ever 
so thoughtless or devoid of principle. It is diflicult to 
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imagine any offence of this kind so comparatively venial, 
on the part of the man, as the circumstances attending 
the case noticed in a previous part of this essay, where 
a man-servant eloped with his master's daughter upon 
the suggestion of the girl herself, a misdemeanour never- 
theless, and properly so, within the statute 9 Geo. IV# 
c. 31., if not at common law.* 

A bill has been recently introduced into Parliament, 
and carried into law, making it a misdemeanour in 
masters and mistresses, if they do not provide their 
servants under twenty-one with proper food. Surely 
the same protection to their chastity should not be 
withheld ! 

To prevent the abuse of such a law, by enabling a 
girl who has lived in a state of concubinage with her 
employer, to use it at any time as a threat to attain her 
ends, prosecutions should have a limit with respect to 
time. One year from the time, or first act of illicit 
intercourse, for laying the information, would probably 
be a proper limitation. A shorter period than that 
would scarcely suflSce ; for the parents of a girl who has 
been seduced by her master might, very naturally, and 
with the greatest propriety, wish to hide the dishonour 
of their child, unless living evidence of her shame 
should render concealment impossible, and the prosecu- 
tion of her seducer desirable. In those cases, however^ 

* Reg, V. Robins^ 1 Carriiigton & Kirwan*s Rep. p. 456. See 
ante, p. 123, 124. 

o 4 



200 

where the alleged offence is rape^ or verges upon it, the 
prosecution is of necessity much more speedily dis- 
posed of. 

There is another case allied to the preceding, to 
which, it is submitted, the criminal law ought to 
extend, — ^namely, where a man takes a girl under twenly- 
one into his service, for the purpose of availing himself 
of the opportunity for seduction afforded by that re- 
lationship. It seems quite clear that the law, as it at 
present stands, would not reach such an offence. It is 
not the case of a man who decoys a girl under pretence 
of taking her into his service, which, if seduction en- 
sued, might possibly be held to be within the common 
law, although not within the scope of the late Act 12 & 
13 Vict. c. 76., which does not appear to touch the 
seducer himself. In the case now put, the engagement 
of master and servant is supposed to be actually entered 
into. This is no imaginary state of circumstances. A 
case of this kind, followed by seduction, has been already 
noticed, when, by adopting a legal fiction, the father of 
the girl was considered entitled to maintain an action for 
seduction*, the existence of any punishment of a cri- 
minal nature not being for one moment contemplated by 
the court or counsel. Of course, where seduction follows, 
the case would be brought within the operation of the 
proposed law, already discussed ; but the getting posses- 
sion or control of a girl, with this ulterior object, 

* Speight V. Ohveroy 2 Starkie's Rep. p. 493. See antCj p. 138. 
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although unaccomplished^ ought to be expressly con- 
stituted a misdemeanour. 

In these two cases to be made statutable offences, it 
is proposed, as already indicated, to leave them to the 
ordinary tribunals for the determination of misdemea- 
nours, including, of course, a trial by jury. It is not 
intended, however, to take away the civil action by the 
parent of the girl, or to make it dependent, in any way, 
on a conviction or prosecution. 

Without being over-sanguine, or wishing to attribute 
too much to legislation, it is only reasonable to think 
that these provisions, or such as these, would prevent 
many cases of designed or thoughtless seduction, saving 
many girls from utter ruin, and consequently tend to 
protect women from evil machinations and the allure- 
ments of vice. 

It is not proposed to make either the criminal prose- 
cution or civil action, in any of the preceding cases, 
dependent upon the character of the girl. The tempta- 
tions to doing so are doubtless great. Besides the 
precedents of America and other states which have 
adopted that course, it seems to take a just distinction 
between seduction and habitual immorality, or prosti- 
tution. It is its practical effect, and not the distinction 
itself, that appears to be open to objection. Those 
objections are of a character so formidable as to out- 
weigh the advantages that would accrue from the adop- 
tion of this principle. 
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The present right of civil action, by a parent for se- 
duction of his child, is not dependent, as has been 
already stated*, on the character of the latter. She 
may have been previously chaste, or she may have been 
the reverse : still the right of action exists. So, in the 
case of rape, the general character of the woman, 
however profligate, is not an absolute bar to the prose- 
cution ; but, as in the one case, the damages depend on 
character, and, in the other, the declarations of a woman 
of habitual vice that she had used the i:esistance neces- 
sary to establish a charge of rape (or an assault with 
intent to commit that crime), are not credited by a 
jury, character is an important ingredient, whether 
the case be of a civil or criminal nature. In all these 
cases, therefore, the character of the woman is investi- 
gated and commented upon. It is right and necessary 
that such should be the case, but unfortunately it is a 
notorious fact, that the character of a woman is often 
attacked without any foundation, and that witnesses 
are called to make statements with respect to her 
which the subsequent verdicts of a jury frequently 
show to be false. It is not perjury alone that is 
induced. The imputations, however denied and un- 
supported, are injurious to the woman and her family. 
Even where the verdict of the jury vindicates her 
truthfulness, a reproach remains behind which is harder 
to be borne than the injury which caused her appearance 
in the witness-box. 

* Ante, p. 140. 
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If such are the effects where the question of character 
is merely collateral, how much more would this griev- 
ance prevail if character were made a direct issue, and 
formed the sole question for investigation, as it would 
in many cases if the principle alluded to were intro- 
duced, of making the guilt or liability to an action de- 
pendent upon it I What an invitation to perjury and 
false imputation would be given ! For the sake, there- 
fore, of women of general good character, the distinc- 
tion between them and others of a different class should 
not, it is submitted, be made the standard whereby the 
existence of the criminal or civil injury is established or 
removed. Character would still have due respect and 
consideration paid to it. In civil actions, as at present, 
it would regulate the damages. In misdemeanours, 
either under the existing law or the proposed legislation, 
if carried out, it must have its due influence, — with 
the jury as respects the credibility of the testimony, and 
with the court in apportioning the punishment. 

If the question of previous chastity is not involved in 
the offence, the diflBculty of defining the term " seduc- 
tion " is got rid of. As has been before noticed, the 
word hks no legal or other definite signification *, and 
its undefined employment in the statute-book is con- 
sequently objectionable. 

It follows as an almost inevitable conclusion, if these 
views with respect to character are adopted, that no act 

* Antcy p. 180. 



204 

ought to be made a criminal offence with reference to a 
woman of reputation, which will not also bear the same 
criminal features, although of a less aggravated kind, 
when committed against a woman whose previous con- 
duct has not been immaculate. 

Some extension of the present law with reference to 
children of tender years appears to be desirable. 

The carnal knowledge of children under ten years of 
age (under any circumstances) amounts, as we have 
seen, to the crime of rape ; while, between the ages of 
ten and twelve, the offence is a misdemeanour, although 
done with consent, and a rape, of course, if done with 
force. 

The commissioners on criminal law, as well under the 
commission of 1837 as under that of 1845, have agreed 
that this distinction between the ages of ten and twelve 
is not warranted by any facts relating to the physical or 
mental puberty of a child, or its capacity to consent, 
and have in effect recommended that the distinction be 
abolished, and that the punishment for rape shall extend 
to the violation of girls under twelve, without reference 
to consent.* 



* See the Fourth Report of Commissioners, under Commission of 
the 26th of October, 1837, p. 45. ; and Second Report under Com- 
mission of the 22nd of February, 1845, p. 43. In the latter report, 
the following passage from AKson's Principles of the Criminal Law 
of Scotland, p. 211., is cited. " It does not very well appear why 
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This is, no doubt, a most important and politic 
amendment ; but at the same time the principle intro- 
duced by the statute of the 9 Geo. IV. should be re- 
tained, — namely, making the carnal knowledge of young 
girls a misdemeanour, although done with their consent. 

The selection of the age of twelve, as we have seen, 
arose from that being the period, according to the laws 
of the Roman empire, when women were marriageable, 
— a distinction quite inapplicable to this country, and 
necessarily opposed to all our notions and customs. 

The non-resistance or tacit acquiescence of a child 
under fourteen to the approaches of the other sex ought 
not, in this country at least, to carry with it perfect im- 
punity to the man. To characterise the offence as a 
misdemeanour is surely not opposed to right and equi- 
table principles. While, then, the punishment now 
attached to this offence in the case of children between 
ten and twelve is merged in the higher crime, as pro- 
posed by the Criminal Law Commissioners, let it attach 

the period from ten to twelve is the only one in a woman^s life 
during which her person may be violated without peril to the 
offender's life." As the Commissioners have not appended any 
observation to this extract, it is to be presumed that Alison's 
comment is adopted. That writer, however, was evidently labour- 
ing under a misapprehension as to the effect of the statute 
9 Geo. IV. c. 31. s. 17. There is no doubt that the forcible viola- 
tion of a girl between ten and twelve is as much a rape, and has all 
the consequences of that crime attached to it, as if committed on a 
woman of any age. The statute merely makes the carnal knowledge 
of girls between ten and twelve, wtthoutforce, a misdemeanour. 
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to children between twelve and fourteen, rendering the 
offender liable to be indicted for the misdemeanour, and 
punished with imprisonment and hard labour in the dis- 
cretion of the court. 

With respect to the forcible abduction or detention of 
a woman for sensual purposes, it is to be observed, that 
even if the statute 3 Edw. I. c. 13. included such a case 
(which it was never treated as doing), that statute was 
repealed by the 9 Geo. IV. c. 31., which only provides 
for the abduction from motives of lucre of women pos- 
sessed of property, or of girls under sixteen. 

"It is somewhat remarkable," says a very able 
magistrate, writing towards the close of the last cen- 
tury, and consequently before the statute last alluded 
to, but whose observations are still to a great extent 
applicable, "that, by confining the punishment to 
offences against women of estate only, the moral prin- 
ciples are made to yield to political considerations ; and 
the security of property in this instance is deemed more 
essential than the preservation of female chastity. In 
short, the property of the woman is the measure of the 
crime ; the statutes of the 3 Hen. VII. cap. 2. and the 
39 Eliz. c. 9. making it felony without benefit of clergy 
to take away for lucre any woman having lands or goods, 
or being an heir apparent to an estate, by force, or 
against her will, and to marry or defile her. The 
forcible marriage and defilement of a woman without an 
estate is not punished at aU; although, according to 
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every principle of morality and reason, it is as criminal 
as the other." * 

The commissioners for revising and consolidating the 
criminal law (under the commission of the 22 nd of Fe- 
bruary, 1845) perceived this anomalous distinction in 
the law, and in their draft bill altered the provisions of 
the present law by removing the felony, and making all 
abduction punishable as a misdemeanour, though it be 
not of heiresses or women entitled to property, thinking, 
as they express it, " that this very serious injury should 
not be made dispunishable, merely because the motives 
may have been sensual or other than mercenary." f 

With respect to the distinction created by the statutes 
these observations are accurate; but, speaking with 
deference to the above very high authority, it may be 
contended that every forcible abduction or detention 
without lawful authority, whether of a woman or man, 
is a misdemeanour at common law* Any doubt upon 
the point should, however, be set at rest by a clause in 
the spirit of the recommendation of the commissioners. 

Leaving the consideration of the defects and pro- 
posed amendments in the law respecting private se- 
duction or illicit intercourse between individuals of the 
different sexes, attention is now to be directed to the 

• Colquhoun's Treatise on the Police of the Metropolis (7th 
edit. p. 48.). 
t Second Report (1846), p. 44. 
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yet more serious evils resulting from the state of the 
law with respect to the traffic in seduction, and the use 
of fraudulent means in accomplishing the ruin of un- 
suspecting women. 

If our sympathies have been elicited on behalf of frail 
creatures who have given way before temptation to evil 
passions, how much more shall we not labour to afford 
protection to women from the fraudulent and mercenary 
machinations against which purity and innocence are of 
little avail ! 

On this branch of our subject, it is the uncertainty as 
well as the inefficiency of our laws that we have to con- 
tend against and remove* 

An opinion has been already intimated, that injustice 
has been done to the common law of England by the 
limitations which have been imposed upon it by various 
decisions of a former period. A laudable desire to vin- 
dicate that law from these stains upon its character^ 
seems to influence those in whose hands the definition 
of the common law at present rests; but this very 
desire increases for the time the uncertainty of deter- 
mining what is or what is not a cognisable offence. The 
common law has slept a deep sleep — the sleep almost of 
death, and is at last roused to find itself all but sup- 
planted by express and direct legislation. 

How otherwise are we to account for the fact, that it 
was left to the middle of the nineteenth century to 
determine that a conspiracy to procure the defilement of 
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a young woman, is an offence at common law ? * It is 
evident that the point was, to say the least, one of con- 
siderable doubt; for although previous cases were 
referred to as deciding the same point, it is clear, as has 
been shown, that those cases presented peculiar features, 
not necessarily involving the determination of the par- 
ticular question. Moreover, but for the recent statute, 
the common law on this point would be still, in all 
probability, undetermined. The prosecutors and ad- 
visers of the indictment in the case alluded to never for 
a moment relied on the common law, but sought to 
avail themselves of the recent statute and the general 
rule of law, that an attempt to commit a statutable 
misdemeanour is itself a misdemeanour. The court, 
evidently anxious to regain for the common law a little 
of that credit which it had lost by a long course of 
decisions and subsequent lethargy, instead of construing 
the statute, preferred to rest the validity of the indict- 
ment on the common law. It is to the statute, there- 
fore, that the public is indebted for this dictum ; and if 
the promoters of that enactment had done no other 
good by passing it, than to call forth the powers of the 
common law, they would well deserve the thanks of the 
community. 

But let us alter the facts of this particular case, and 
suppose they had been different to what they appeared 

* See the case of Reg, v. Mears and another, anie^ p. 133. 
P 
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on the trial. Remove one of the two women indicted 
from the scene altogether, the moral guilt of the other 
remains the same. She still appears as the decoyer of 
the orphan girl, and as the suggester of an infamous 
course of life ; but she has no apparent partner in the 
guilt; no confederate appears on the scene. There is 
no conspiracy y or at least no evidence of it. Would the 
common law meet such a state of facts ? Certainly not, 
if former decisions are to be received as law. It has 
been expressly held, as we have seen, that it is no 
offence at common law for any one, even for lucre or 
gain, to procure persons of either sex to resort to houses 
of ill-fame for the purpose of prostitution ; and where a 
defendant was charged with that offence, and was con- 
victed by a jury, the court reversed the judgment.* 

It is indeed possible, that in the course of another 
century, the common law, if suffered to remain without 
any legislative enactment, might gain another foot of 
lost ground, and that the courts adopting and carrying 
out the enlightened views of Lord Mansfield, that the 
King's court is the custos morum of the people, and has 
the superintendence of offences contra bonos mores ^, 
would overrule the decision alluded to, and declare that 
conspiracy is not an essential ingredient in the offence. 
In the meantime, however, the public must take the 



* Reg, V. PeirsovLf 2 Lord Ra3rmoQd*s Rep. p. 1197. 

t See JRex v. Delaval, 3 Burrows, 1438, 1439, ante, p. 132. 
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common law as it is left at present, and deal with it 
accordingly; and it may be safely affirmed, that no 
lawyer would confidently advise that an indictment for 
the object of the conspiracy in Mears's case, without 
charging and proving a conspiracy, could be supported 
at common law. 

This leads to the consideration of another defect in 
the existing law, the necessity of giving evidence of a 
conspiracy. No doubt it is not necessary to prove the 
actual conspiracy between the parties. Evidence of 
facts from which that conspiracy may be inferred, is 
sufficient. Nevertheless, the evidence must be such as 
to warrant the inference, and the jury cannot convict 
merely because two or more persons are jointly indicted, 
and overt acts proved against each. There must be 
evidence to show that the parties were acting in 
concert with reference to the particnlar individual 
sought to be seduced or prostituted. Even in Mears's 
case, where the evidence of conspiracy went much 
further than could be expected in the generality of such 
cases, the learned Chief Justice guards the opinion of 
himself and his brethren by saying, "We are all q£ 
opinion that the third count is good, and that there is 
some evidence to support it." The inference is, that 
the jury might have acquitted the defendants on Uiat 
count, on the ground that they were not satisfied with 
the proof of the conspiracy, without their verdict being 
considered against the weight of evidence. 

p 2 
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The practical value of the statute 12 & 13 Vict. 
c. 76. is therefore shown as coming in aid of numerous 
cases where there is either no conspiracy at all, or the 
evidence in support of it is weak and uncertain. But 
does this statute afford complete, or anything approach- 
ing complete protection, even as far as the legislature 
can give it, against the traffic in seduction and prostitu- 
tion ? 

We have already seen, in tracing the history of that 
statute, how the desire to stay the arts and machina- 
tions of procurers and procuresses was the chief object 
kept in view in the various bills introduced into parlia- 
ment, and how the carrying out of that measure was 
restrained from time to time by the combined objections 
of various kinds and degrees. One effect of the re- 
sistance to that measure was its limitation to women 
under twenty-one years of age. 

It is for the opponents of the bill in its integrity to 
explain the principle upon which they proceeded when 
they imposed this restriction. It is certainly not de- 
rived from the common law of England in parallel 
cases, nor is it one which had previously been adopted 
or supported by the statute law. 

If any money or property be obtained from its 
possessor by false pretences, false representations, or 
other fraudulent means, the age of the person defrauded 
does not affect the legal character of the offence. 
Whether the fraud be a cheat at common law, or is 
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within the statute *, which makes it a misdemeanour if 
any person shall, by any false pretence, obtain from 
any other person any chattel, money, or valuable 
security, with intent to cheat or defraud any person of 
the same, the age of the person imposed upon is imma- 
terial. Neither is it necessary that the prosecutor 
should have exercised any certain amount of caution. 
It was, indeed, at one time supposed, that the want of 
common prudence and caution on the part of the pro- 
secutor was an answer to an indictment for the statutable 
offence.t It has been observed, however, by a text 
writer of authority, that the term " false pretences " is of 
great latitude, and was used to protect the weaker part 
of mankind, because all were not equally prudent, and 
that it seems difficult, therefore, to restrain the interpre- 
tation of it to such false pretences only against which 



* 7 & 8 Geo, IV. c. 29. s. 53. The prior and repealed statute, 
after reciting that evil-disposed persons had, by various subtle stra- 
tagems, &c., fraudulently obtained various sums of money, goods, &c., 
to the great injury of industrious families, and to the manifest injury 
of trade and credit, enacted, that all persons who knowingly and de- 
signedly, by false pretence or pretences, should obtain from any 
person or persons money, goods, wares, or merchandises, with 
intent to cheat or defraud any person or persons of the same, 
should be deemed offenders against law and the public peace, and 
should be punished, &c. 

f Rex V. Wheadet/^ 2 Burrows' Rep. p. 1129. "It was once 
thought that the law was only for the protection of the strong and 
prudent. That notion has ceased to prevail" Per Erie J., in 
Reg. V. WooUet/y 1 Denison*s Crown Cases^ p. 564. 

p 3 
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ordinary prudence cannot be supposed sufficient to 
guard.* Recent decisions have completely established 
the position^ that it is quite immaterial that the person 
has the means of detecting the imposition^ and neglects 
to do so. If he has, in fact, been defrauded by the 
false pretence, that is sufficient.! 

The age of the person alleged to have been defrauded 
is of course material in all these cases, as well to ascer- 
tain whether the loss of the property was really the 
result of the false pretence, as to determine the guilty 
intent of the party charged. A jury would hesitate in 
deciding that a prosecutor of mental capacity, and 
capable of exercising a sound discretion on the subject, 
really parted with his property in consequence of a re- 
presentation, which, although false, was of so flimsy and 
transparent a character, as to be readily seen througL 
So, on the other hand, if a young or other inexperienced 

• East's Pleas of the Crown, vol. ii. p. 828.; and see per 
Ashurst J., in Young's Case, 3 Term. Rep. p. 98. "I never could 
eee why that should be," observed Lord Denman in a late case, with 
reference to the former notion that the fraud must be such an 
artful device as will impose upon a man of ordinary caution. 
" Suppose a man has just art enough to impose upon a very simple 
person, and defraud him, how is it to be determined whether the 
degree of fraud is such as shall amount to a misdemeanour ? . . . 
Why is it (he prosecutor^ 8 foUy more than the defendant s fraud? 
This point is sometimes put a» if a lie were something laudable. 
There are, indeed, cases where the pretence is so very foolish, that 
it is difficult to say that an imposition is practised ; but still, who is 
to give the measure P" Reg. v. Wickham^ 10 Ad. & Ell. p. 36, 37. 

t Reg. v. WooUey, 19 Law Journal Rep., Magistrates' Cases, 
p. 165. ; 1 Denison's Crown Cases, p. 55\K 
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person has been deprived of property. It may be im- 
portant to consider whether he may not have been 
selected by the defendant for j&audulent purposes on 
account of those qualities. 

It is unnecessary, therefore, that the legislature 
should make any statutable distinction in any of these 
cases, with respect to the age of the person defrauded. 

Do not the same observations apply to the case of a 
person charged with procuring a woman, by false 
pretences and false representations, to have illicit 
carnal connection with a man ? 

" The seducer," says Paley, " practises the same 
stratagems to draw a woman's person into his power, 
that a swindler does to get possession of your goods or 
money." * 

If a woman be really induced to yield up her person 
and her chastity by false pretences and fraud, why 
should the fact that she is more than twenty-one, 
remove the criminal character of the offence ? 

It has been already seen, that a false pretence 
must be of some existing fact, whether it be made 
(under the recent statute) for procuring a woman 
to have illicit sexual intercourse, or for the purpose of 
obtaining money or goods under the statute 7 & 8 
Geo. IV. t The words "false representations" cannot 
have any other meaning in this respect. A mere 

* Moral Philosophy, book iii. chap. 3. f See antij p. 127. 
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216 

promise of marriage, or of money, or any other engage- 
ment by the defendant to do any act, would not be a 
false pretence or false representation within the statute 
12 & 13 Vict. The restriction of that provision to 
women under twenty-one, therefore, cannot be main- 
t^ned on account of any apprehension that, by extend- 
ing it to all women, cases where they had surrendered 
their persons for lucre or from other improper motiyes, 
would fall within its protection. 

The age of the girl or woman would still have its due 
weight, as in all cases. The court or jury, in deciding 
whether the false pretence was the real cause of the 
woman's loss of chastity, would take into consideration 
the age and position, as well as character of the prose- 
cutrix, with reference to the pretence made use of. There 
would be no more fear of the provision being abused in 
this respect, than on account of the absence of any 
limitation to women of good moral character. No jury 
would convict, either where the pretence was mani- 
festly insufficient to deceive the woman according to 
her knowledge and experience of the world, or her 
reputation was such as to preclude the idea that she 
acted solely by reason of that pretence. There is, 
therefore, no reason for withholding from them the 
same discretionary powers they now have in other 
cases. ^* Si in hoc eos eligimus, ut pecuniaria furta ac 
rapinas corrigerent: quomodo non multo magis casti- 
tatis furtum ac rapinam eos coercere sinemus ? " 
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The fraudulent procuring a girl to have illicit carnal 
intercourse with another, being already made an 
offence, let the same rules applicable to persons guilty of 
obtaining money or property by fraud, extend to this 
offence against chastity and good manners, by removing 
the restriction as to age. 

As the precise effect of the words in the present 
statute, "or other fraudulent means," appears doubt- 
ful, they might be omitted from this clause. But, as 
there are certain acts which, it is submitted, ought to form 
a criminal offence when perpetrated against young 
girls, but not when committed against women of 
mature years, it would be necessary to frame a distinct 
clause for that purpose, in which those terms might be 
properly and beneficially introduced. 

Although there is no valid ground for distinguishing 
between women under twenty-one and those above that 
age, where they have been imposed upon by fraud and 
treachery, the case is very different when we come to 
consider more direct temptations and inducements held 
out to girls. The use of any fraudulent means to pro- 
cure girls imder twenty-one to commit illicit carnal 
connection with another, should be punishable as the 
legislature has already decided ; or, if done for purposes 
of lucre or gain, the procuration should be punishable, 
whatever the means used may be, whether of a fraudu- 
lent nature, or by the perversion of the girl's moral 
principles, until she yields an assent with full knowledge 
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of the fact. The lucri causa, together with the end 
attained, should constitute the offence, without reference 
to the means used. Indeed, this provision would be 
only in accordance with Lord Mansfield's intimation of 
the existing law on this subject, with reference to the 
facts in the case of Rex v. Delaval* 

This particular offence, where no actual fraud is used, 
should be confined to third parties. The effect of 
making it applicable to the seducer himself might be to 
include cases where there has been a promise of mar- 
riage or other personal advantage not carried out ; — 
cases which, as already intimated, should be left to the 
parents' civil action for damages. The fact of a promise 
of marriage, although naturally operating to allow ad- 
vantages and opportunities for the purposes of the 
seducer, does not alter the moral position or duty of a 
girl. It is no reason for surrendering her virtue before 
the promise has been accomplished. To hold otherwise 
— to make the man liable to an indictment because se- 
duction has ensued under such circumstances, would 
indeed create an improper distinction, and be open to 
the objection sometimes urged against all legislation on 
this subject, that it is calculated to weaken the care 
that a woman ought ever to exercise over her own 
chastity. In a civil action by the parent for seduction, 
a previous promise of marriage, or the reasonable ex- 

* See ante, p. 132. 
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pectation of such a consummation^ enhances the damages, 
not only on account of any fraud by the defendant, but 
also because by that promise or expectation the injury 
has been effected or facilitated. But with actual fraud, 
accomplished by means of false pretences or false repre- 
sentations, the case is different. Against such fraud, 
whether committed through the intervention of a third 
person, or directly by the seducer himself, no virtue can 
protect itself, no experience guard.* 

Where such means are employed, the criminality of 
the offence ought not to depend on the motive. 
Whether the fraud was by the seducer for the purpose 
of lust, or by agents or third parties with mercenary 
views, each should be equally amenable. The clause, 
therefore, providing against the employment of false 
pretences and false representations, should be so framed 

* Bentham makes the distinction here taken between simple se- 
duction, and seduction where the woman's consent is not freely 
obtained. He places ofiences of this kind in the following order : 
Seduction, Eape, Forcible Seduction, and simple lascivious in- 
juries. ** If with consent, the consent must have been obtained 
either freely and fairly both, or freely but not fairly, or else not 
even freely ; in which case the fairness is out of the question. If 
the consent be altogether wanting, the offence is called rape ; if 
not fairly obtained, seduction simply ; if not freely, it may be called 
forcible seduction. In any case, either the offence has gone the 
length of consummation, or has stopped short of that period : if it 
has gone that length, it takes one or other of the names just 
mentioned : if not, it may be included alike in all cases under the 
denomination of a simple lascivious injury** (Principles of Morals 
and Legislation, ch. xvi. § 36.) 



220 

as to include persons acting on their own account as well 
as third parties. 

The statute 12 & 13 Vict., it will be remembered, re- 
lates to the procuring women to have illicit carnal in- 
tercourse with any man, and there appears to be no 
ground for doubting that, under the words of this 
statute, the procuring must have reference to, and be 
on behalf of, some particular and ascertained person. 
In other words, the procurer or party indicted, at the 
time he commits the offence must know the person vnth 
whom and for whom he procures the girl to have illicit 
connection. It is not sufficient under this statute that 
he should use his arts for the general purpose of prosti- 
tution, and that such arts should ultimately result in her 
illicit connection. The procuring must be (at least such 
appears to be the true legal construction of the clause) 
for a particular individual. 

How far does this enactment meet the evil of trading 
in seduction? The infamous procurer, who rambles 
over the country or remains in the purlieus of towns, 
for the purpose of forcing or decoying innocent girls 
into his net, generally speaking, is acting for wicked 
persons in towns and cities, keepers of brothels of dif- 
ferent grades, but he has no more knowledge of the 
persons for the gratification of whose vicious and de- 
praved habits and tastes the unfortunate women are de- 
signed, than the dealer in, and purchaser of, horses for 
livery stables has of the ultimate individual purchaser or 
hirer. A procurer, therefore, in the position described. 
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although within the spirit of the recent statute, is not, 
it 18 to be feared, within its letter. Neither is he 
within the common law, as hitherto defined ; for he is 
not acting in concert with others in respect of any par- 
ticular girl or woman. As he has no knowledge of the 
other persons, so, on the other hand, they frequently 
have no control over the particular arts used by the 
agent, or knowledge of the individual against whom 
they are directed. Language should be employed so as 
to make it not less an offence if the procuring be to 
have illicit connection with any other person, although 
such person be not known to the offender at the time of 
the false pretence ; and further, to meet the above state 
of facts, the procuring any woman by such means (or, 
in case of a girl under twenty-one, by any fraudu- 
lent means, or by any means, if for lucre) to resort 
to any brothel or house of ill-fame or credit, or to 
leave her house or parents, with intent in either of 
the above cases that such woman or girl should have 
illicit carnal connection with any person, should be in- 
cluded. 

Such a provision would still be independent of, and 
have a distinct operation from, the statute 9 Geo. IV. 
c. 31., making it a misdemeanour to take away any girl 
under the age of sixteen out of the possession of her 
parents. The case of the Queen v. Robins^ for example, 
although within that statute, would not be within the 
proposed enactment. On the other hand, the case of the 
Queen v. Meadows^ held by Mr. Baron Parke not to be 
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within the statute 9 Geo. IV., would be within the 
measure suggested.* 

Although by operation of law, every attempt to 
commit a statutable misdemeanour is in itself a misde- 
meanour t, it would be advisable to insert a general 
provision declaring that every attempt to commit any of 
the offences hereinbefore specified, shall be a misde- 
meanour punishable in the same manner as is provided 
with respect to the offence itself. 

In all cases, there should of course be a power of im- 
prisonment, with or without hard labour. In some 
cases, there might be a discretionary power in the court 
to impose a fine in lieu of, or in addition to, the impri- 
sonment, a portion of which fine should go to the com- 
plainant or person injured. The cases to which this 
power of imposing a fine should extend, ought perhaps 
to be limited to those offences relating to the traflSc in 
seduction, and where it is improbable that a prosecution 
could be instituted for mercenary or other improper 
motives. It is true the cases of alleged offences by 
masters for seduction of their servants, are those where 
a fine could be imposed in almost all instances with the 
prospect of its being paid ; but to mulct such a defend- 
ant might lead to prosecutions, with a view to obtain- 
ing a portion of the amount, and therefore the power 
should be withheld* It is to be remembered that the 
parents in that case would have their remedy by action. 

* See anie^ p. 124. f See ait/e, p. 121. 
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In all the preceding cases of offences relating to the 
traffic in seduction, the parent or other relative would 
of course be entitled to an action for the seduction of 
his child, provided the measures before proposed be also 
adopted. 

It may admit of some doubt whether the woman 
herself ought not to have a right of action to recover 
damages in those cases above provided for, where she 
has been seduced by means of actual fraud or false 
pretences. 

The doctrine that private rights are merged in public 
offences^ has, it is submitted, been carried in this country 
beyond the rules of equity and public policy. We have 
seen that the private action existed with the criminal 
prosecution in Rome, and that among the northern 
tribes, the fine was often divided between the state and 
the individual; that this system was also introduced 
into England by the Saxons, and when supplanted by 
Norman institutions, "the appeal," including the 
woman's appeal of rape, afforded means of obtaining 
private satisfaction or compensation for the injury sus- 
tained. 

** The real good of the state " says a writer already 
cited, " unquestionably requires that not only adequate 
punishments should be impartially inflicted^ but that 
the injured should obtain a reparation for their wrongs. 
Instead of such reparation, it has been already stated, 
and indeed it is much to be lamented, that many are 
induced to desist from prosecutions, and even to conceal 
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Injuries, because nothing but expense and trouble is to 
be their lot ; as all the fruits of the conviction, where 
the criminal has any property, go to the state. That 
the state should be the only immediate gainer by the 
fines and forfeitures of criminals, while the injured 
party suffers, seems not wholly consonant to the prin- 
ciples either of justice, equity, or sound policy." * 

This is also the opinion of jurists and writers on the 
civil law, with reference to the particular case now 
under discussion. " He that, either by force or fraud, 
deflowers a virgin, is bound, " says Grotius, ** to pay her 
so much as she is damaged in her hopes of marriage." f 
As, however, the principle of giving a woman in cases 
of fraud a right of action, applies also to cases of force 
or rape, which are not within the main scope of this 
essay, it may be advisable to avoid any discussion on 
abstract questions not absolutely necessary to the con- 
sideration and formation of a sound system of law for 
the protection of women, and remain satisfied with the 
right of action where it ought indisputably to obtain, 
aided by the proposed powers in the application of fines* 

Care must be taken, however, to secure for prose- 
cutors and witnesses in all prosecutions for the various 
misdemeanours, their costs as in cases of felony, as has 
been properly done with respect to offences under the 
12 & 13 Vict. c. 76. 

* Colquhoun on the Police, 7th edit. p. 59. 
t Grotius, De Jure Pacis et Belli, lib. ii. cap. 17. § 15. ; see also 
Puffendorf, lib. iii. c. 7. § 8. 
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With regard to the suppression of brothels, and the 
encouragement given by them to the trade of prostitu- 
tion, before suggesting further remedies, it may be well 
to inquire with a little more precision what the parti- 
cular evils are that require to be repressed. 

The common law, as has been seen, regards brothels 
in the same light as other disorderly houses, and the 
Act of George the Second, in like manner, places them 
in the category with gaming-houses.* 

At the time that our text writers on the laws of 
England declared these infamous houses to be illegal, 
and the keepers of them guilty of a misdemeanour, they 
were conducted in a different manner from the majority 
of brothels of the present day. The houses of which 
the inhabitants of Southwark complained to the Parlia- 
ment of Richard the Second, were, doubtless, the 
scenes not only of the particular vice that led to their 
erection and maintenance, but also of debauchery of 
other kinds, of drunkenness, swearing, and fighting by 
day and by night, as well as the resort of thieves and 
other lawless persons. The encouragement given to 
prostitution was not, therefore, the sole ground upon 
which the keeping these houses was assumed to be 
against the common law. The tendency of such places 
to lead to breaches of the peace, formed an important 
ingredient in determining the character of the offence. 

* See ante, p. 100. 
Q 
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The progress of time, however, and the refinements 
of vice, have considerably changed the description of 
the offence. Generally speaking, it is only in the 
very lowest parts of our great cities and towns that 
houses of the above description are to be found, to 
which the common-law remedy more particularly ap- 
plies. In lieu of the disorderly houses, we have whole 
streets presenting nothing offensive by day or by night 
to the eye or ear of the casual observer, but every house 
and every inmate of every house in which is neverthe- 
less supported by prostitution. The arrangements are 
very frequently of this nature : — The house is taken by 
a man and woman — husband and wife they may or may 
not be. The woman's history is soon told. She has 
either been engaged in a vicious course from earliest in- 
fancy, or, perhaps originally chaste and happy, was 
seduced, brought or fled to London or some other large 
town, where, from the mistress of one man through 
misguided affection and lust, she becomes the prostitute 
of many and any for food and money, until she grows 
too old to maintain a subsistence in that way. An 
alliance is then formed with some one of the other sex, 
equally abandoned as herself. The house taken by 
them is underlet in single rooms to " girls of the town,** 
who bring men there from the streets. The " landlady ** 
is not seen — a servant or child, perhaps, makes her 
appearance with " wine," of which a stock is kept ; it 
being the duty of the girl to press the men she entraps 



227 

to order it, the price forming part of the gains of the 
woman. In proportion to the qtiantity sold and the 
punctuality with which the rent is paid, the girl is 
esteemed. When her attractions cease, she is turned 
into the streets to take a lower grade in her profession^ 
until she perishes miserably, or has the doubtful good 
fortune to postpone that evil hour by taking a house on 
her own account. 

There is no doubt that the girl is, strictly speaking, 
amenable to the law ; being herself, although only the 
occupier of a room, keeper of a brothel * ; but the diffi- 
culty in all these cases is to obtain proof of the fact. 
The most direct evidence is not, of course, forthcoming. 
The occupants of the adjoining or opposite houses are 
yery frequently engaged in the same trade themselves ; 
but even if they are not so, and are willing to give 
evidence, what does it amount to ? That the giri is 
seen walking in with different men. But that is not 
illegal ; every one has a right to ingress and egress in 
their own houses. The proof, therefore, that the house 
is of an offensive description fails. Moreover, there is 
always this feeling in prosecuting such a case. The 
principal offender is escaping with impunity ; for it is 
scarcely necessary to remark, that difficult as it may be 
to convict the girl, it is next to impossible to reach the 
<woman or her paramour. As regards them, the diffi- 

* See ante, p. 135. 
Q 2 
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culty is to show that he or she ** appears, acts, or be- 
haves him or herself as master or mistress, or as the 
person having the care, government, or management of 
the house."* 

Indeed, no effort is made to punish either of the 
persons connected with a house of this description. As 
long as " public decency," as the phrase is, is not out- 
raged, the parties are permitted to pursue their vicious 
career unchecked by the ann of the law. Those who 
perform the duties of magistrates at quarter sessions, 
or attend those courts, know that to obtain a conviction 
it is necessary to prove something more than facts of the 
above description. Such an indictment is generally 
preferred on the complaint of the inhabitants of the 
neighbourhood, disturbed by the brawling, swearing, 
fighting, and so forth. The common form of an in- 
dictment for this offence alleges, that the defendant for 
" lucre and gain, certain persons, as well men as women, 
of evil name and fame, and of dishonest conversation, 
then, &c., did cause and procure to frequent and come 
together, and the said men and women in the said 
house, &c., at unlawful times, as well in the night as in 
the day, then and there to be and remain, drinking, 
tippling, w g, and misbehaving themselves, unlaw- 
fully and wilfully did permit, &c." Where, therefore, 
there are none of these concomitants, it is impossible to 
obtain a conviction. 

* See Stat. 25 Geo. XL c. 36. ante, p. 100. 
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Such is the state of the law, practically speaking, 
with regard to this, the most numerous class of cases. 

A second class is where the tenant of the house has 
the women immediately under her control, sending 
them where she lists, and receiving the price of their 
prostitution. It is the keepers of these houses who are 
often the panderers to wealthy debauchees. It is 
through their instrumentality that innocent girls are 
often allured from their parents and homes; in some 
cases procured to order ; in others by way of speculation, 
to tempt known customers. To them the complaints 
expressed in one of Justinian's later acts of legislation 
particularly apply. 

A third description of these places consists of those 
houses which are open to all comers, where men take 
women, and women men, on payment of a certain sum 
for the hire of a chamber. 

To these may be added those receptacles called 
'^saloons," in the vicinity of the theatres and other 
public places of resort, where persons of both sexes as- 
semble, drink, and make assignations for carrying on 
their illicit intercourse at houses of each and all of the 
preceding classes. 

Although recent legislation has been directed against 
those who are employed in the traffic of decoying and 
bartering for girls, it is obvious that all branches of 
this nefarious trade act and react on each other. If the 
legislature can restrain one class of such offences, it will^ 

a 3 
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in so doing, diminish every other. If, by the fear of 
subsequent liability, whether it be in the shape of pe- 
cuniary damages or personal incarceration, the seducer 
can be deterred from spreading his snare, when acting 
on account of his own vicious lust, or as the mercenary 
agent of others, the number of unfortunate women oc- 
cupying the first-mentioned and other classes, will be 
reduced in proportion: so, on the other hand, if by 
any means the action of those classes can be checked, 
and the demand for women to fill them stayed, the 
suppliers and the supply will diminish also. 

Accordingly, we have seen that, among the recent 
attempts to amend the law, this important branch of 
the subject was not forgotten, although the efforts in 
this respect have hitherto proved unsuccessful. 

One obvious defect in our means tor the suppression 
of prostitution, is the total want of responsibility at- 
taching to landlords for the character of their tenants, 
and the purposes for which these houses are occupied. 
It is a notorious fact, that whole streets in London and 
other large towns are occupied in the manner already 
described ; and there is too much reason for believing 
that they are often built and designed with a knowledge 
of, and view to, the nature of that occupancy, just as 
vessels engaged in the slave-trade are framed and 
fitted for that particular purpose. The builder or other 
lessee of the land has no wish to encourage prostitution 
in the abstract; but his object is to get as good a 
return for his outlay as possible. A weekly rent. 
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punctually paid to the day^ secures that to him ; and he 
knows that houses of a certain size and rent let more 
readily than others. The rent is seldom in arrear ; but 
when it is, a broker is put into possession within 
twenty-four hours ; there is always plenty of furniture 
to pay a week or fortnight's rent and costs, and the 
house is relet without loss. By building the houses of 
one uniform description, moreover, and letting them to 
the same class of persons, the landlord secures himself 
from all complaints of neighbours and desertion of 
tenants on the score of immorality. If reproved by the 
clergyman or magistrate of the district (for, beyond 
administering censure and uttering remonstrance, they 
know they are powerless), his answer is, that he cannot 
interfere ; that the tenants must be spoken to ; that he 
is not responsible for their acts, and so forth. 

In some cases, however, it must not be supposed 
that the person entitled to the rents, has such a guilty 
knowledge of the real state of these dwellings. By the 
transmission of property, especially leaseholds, from one 
person to another, it falls into the hands of those who, 
living at a distance, receive the rents through the 
medium of agents, never seeing, hearing, or inquiring 
further, and who would be shocked at being made 
acquainted with the real state of their property. To 
make that man in some way amenable to the law, who 
knowingly permits his houses to be so employed, and 
who therefore, morally speaking, is scarcely less guilty 

Q 4 
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than the more active agents in the matter, would be a 
measure within the ready accomplishment of the legis- 
lature, and has been already proposed for adoption. 
A clause, indeed, simply declaring that a landlord who 
knowingly suffers his tenants to carry on the trade of 
prostitution on the premises, shall be deemed guilty of 
a misdemeanour, would be ftitile, and capable of evasion. 
Proof of the guilty knowledge would be even more 
difficult than that of the traffic itself, which, as has 
been seen, is beset with many difficulties. But fix the 
landlord with the responsibility by giving notice of the 
fact, leaving it to him at his peril to neglect it, and 
this difficulty would be removed. Let the police, or 
other local constables, or any inhabitants of the neigh- 
bourhood, who may have reason to suspect that the 
house is made use of for the purposes of prostitution, 
allege the facts upon oath before a magistrate^ who 
shall thereupon direct that notice be given to the per- 
son entitled to, or in receipt of, the rents from the 
occupier or his agent. If, at the end of a given period 
— say three months — the offence is not abated, a 
summons shall be issued to the party upon whom the 
notice was served, and also to the occupier of the house, 
calling upon them to appear and answer the charge, 
upon which the magistrate shall adjudicate, having 
power to fine the parties. Of course, various provi- 
sions would be necessary to render such a measure per- 
fect, and incapable of evasion. For instance, if the Act 
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stopped short with the above clause^ an objection would 
be taken that the landlord had let the house on a lease, 
and therefore had no power to change the tenant, 
or put a stop to the practice complained of. But a 
general provision, that the use of any house, either by 
the tenant or the occupier, or any part of it, for the 
purposes of prostitution, should operate as a forfeiture 
of any subsisting lease or tenancy as against the tenant^ 
would take such an excuse out of the mouth of the 
landlord. A clause to that effect would not be open to 
the objection raised against the Bill of 1847, which 
made the lease absolutely void on conviction of the 
tenant. A mere change of the tenant without a dis- 
continuance of the practice, should not be a sufficient 
compliance by the landlord with the notice; for, in 
that case, the owner of several houses, or of a whole 
street, might evade the Act by an interchange of occu- 
pation among his tenants. So, again, the mere tem- 
porary discontinuance of the practice should not suffice 
to get rid of the notice. Once given, that should 
remain good always against the landlord and all parties 
claiming through him, rendering him or them liable to 
be summoned at any time, without fresh notice, at least 
for a considerable period. That would surely be no 
hardship ; for a landlord who has once had his attention 
called to the state of his house, is morally bound to take 
care that any offence of this nature is not subsequently 
carried on in it, either by the same or any other tenant. 
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In the event of the practice not being abated^ power 
should be given to the magistrates to eject the parties, 
and to relet the premises until all expenses were paid. 

There is another simple, and perhaps more eflScacious, 
mode of preventing a landlord from conniving at the 
practices of his tenants. It has been already stated, 
that the payment of the rent weekly, and the power to 
distrain, are the landlord's securities. The rent is, in 
fact, dependent on that power ; as but for that power, 
the tenant would not have a motive or necessity for 
punctuality. The law, therefore, that enables a landlord 
to distrain, actually assists him in his immoral pro- 
ceedings. Take away the right to distrain, and the 
bargain would cease to be a profitable one. A clause 
might be framed, depriving landlords of the power to 
distrain for rent, where they have a knowledge of the 
use made of their houses for immoral purposes, making 
him a trespasser if he attempts to exercise the power; 
and enacting, that such notice as above mentioned 
shall be in all cases sufficient evidence of knowledge 
on his part with respect to any subsequent unlawful 
practices. 

To any objection urged against such a provision on 
the ground that it would favour the dishonest tenant, 
the principal delinquent, it may be answered, that the 
practical effect of the clause would be to compel land- 
lords, in their own defence, to get rid of such tenants 
at the earliest opportunity, power being given them for 
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that purpose as above mentioned. This measure would 
be, to a great extent^ self-acting, and houses would cease 
to be built or so readily let for the purpose of carrying 
on prostitution. 

An objection would be probably urged that such 
stringent measures ought not to be adopted, without 
giving the parties an opportunity of having the case 
decided by some other tribunal than the veto of a 
single magistrate. Now, although the metropolitan 
police magistrates in London, and the local authorities 
and justices in petty sessions in the country, are the 
fittest persons to determine such questions, power might 
be allowed to a defendant of appealing from a conviction 
by that tribunal to the court of quarter sessions for the 
county or district, guarding against frivolous appeals 
by rendering the defendant liable to the costs in the 
event of the conviction being unanimously aflSrmed. 

Of course, the proceedings above pointed out would 
only affect the immediate landlord — that is to say, the 
person in receipt of the rents ; for none other would 
have control over the occupier. 

It may be here observed, that recriminatory attacks 
are not unfrequently made on corporate bodies whose 
misfortune it is to have their property occupied by dis- 
reputable persons, who are, however, not the imme- 
diate tenants of the corporation, but hold under some 
lessee, who is the tenant for life or for years, and who 
cannot be ejected by the superior landlord. 
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To make the owner amenable for the conduct of 
his tenants in improperly using his house^ is no new 
principle. Justinian, as has been seen, adopted this 
course. In France, at a very early period, a similar 
plan was adopted, and has since prevailed.* In our 
own country, under the Saxon rule, the principle was 
carried still further, innocent lessors apparently suffer- 
ing from the conduct of the tenant, by which the 
interest of the lessee was forfeited to the crown-f 

A definition of the term brothel and brothel keeper 
should be introduced, applicable to all offences relating 
to them ; and the punishment for keeping such houses 
should be expressly declared, as well with a view to 
remedy any defect In the existing law, as to render the 
proposed measure complete with respect to all these 
offences against chastity and morality. 

One other provision affecting these houses, and the 

* See arUi^ p. 151. 

t " Toward the end of the ninth century, Denewulf, Bishop of 
Winchester, leased the lands of Alresford to a relative of his own, 
on condition of a yearly rent : ' Is equidem insipiens, adulterans 
stuprum, propriam religiose pactatam abonunans, scortum <lilig^Ti«, 
libidinose commisit. Quo reatu, omni substantia peculiaU recte 
privatus est, et prsefatum rus ab eo abstractum rex hujos patric 
8U8B ditioni avidus devenire injuste optavit.* However unjust the 
canons of Winchester nught think it, it is clear that the witeni- 
gemdt did not ; for the bishop was obliged to pay one hundred and 
twenty mancusses in gold to the king to have back his own land.** 
(Kemble's Saxons in England, vol. i. p 202. ; Codex DiplonuUiciis 
(Evi Saxonici, No. 601.) 
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suggestions here offered will terminate. The power 
of searching brothels is imperfect, and this is a most 
important point to be attended to with reference to the 
particular evil of trading in seduction. The provisions 
already discussed and suggested would, of course, apply- 
to the keeper of any house to whom girls procured 
from the country by the various means alluded to, are 
consigned, and by whom they are subsequently deli- 
vered to the profligate customer. But the difficulty 
lies in obtaining the necessary proof. It not unfre- 
quently happens, that the parents or friends of girls 
who have been suddenly carried away, or allured from 
their homes, have ground for believing that they are 
concealed in particular houses, but such is the state of 
the law that there are no means of instituting a search. 
The ordinary powers of search are confined to warrants 
for the search of stolen goods ; but it may be observed, 
that special powers of entry and search already exist 
with respect to gaming-houses in the metropolis.* 

The writ of Habeas Corpus (under the statute 56 
Geo. HI. c. 100.) is clearly insufficient to meet the 
want. It is, therefore, proposed to give magistrates the 
same power to grant search-warrants for the recovery 
of girls so beguiled or allured away, as they possess in 
the case of stolen property. 

Although it is desirable that the most ample powers 

* See Stat. 2 & 3 Vict. c. 47. s. 48. 
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should be conferred on the executive authorities with 
respect to the suppression of brothels, it is not proposed 
that an indiscriminate attempt should be made against 
all houses of that description. Such efforts would 
indeed, it is to be feared, not merely fail, but might 
possibly enhance the mischief sought to be eradicated. 
It is rather that there should be no lack of means (as at 
present there certainly is) for the suppression of any 
place of prostitution which, there is reason to believe, 
has been made the medium for entrapping innocent 
persons, and carrying on a horrible traflSc by means of 
procurers. 

On the other hand, no good end would be attained by 
expressly acknowledging the existence of any such 
houses or their inmates. To do so would be contrary 
to the principles laid down for the legislator at the com- 
mencement of this part of the essay. No one, indeed, 
appears prepared to adopt the practice of France in this 
respect, the advantages and disadvantages of which have 
been already alluded to. The time was when such re- 
cognition and supervision was suggested as a remedy in 
this country for some of the then prominent evils of 
prostitution. An able writer and magistrate, who has 
been already quoted, recommended some such system as 
that prevalent in France.* The mischief, however, of 
which he complained has, in some degree, passed away. 

* Colquhoun, Treatise on the Police. 
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It was to secure public morals against the Insults to 
which they were exposed, " both in the open streets and 
at places of public entertainment ; " to protect " the 
ears and eyes of the wives and daughters of the modest 
and unoffending citizens " " from being insulted by gross 
and polluted language, and great indecency of behaviour 
while walking the streets," that a system of laws and 
rules was called for, prescribing, ** thus far shall you go, 
and no further," so as to preserve the strict rules of de- 
corum in the streets and public places. The one great 
want then called for — a metropolitan police — has been 
since supplied; and if vice has not become less dan- 
gerous or obtrusive, it has undoubtedly put away the 
coarsest forms of depravity in the principal public 
thoroughfares. If a selection of brothels and their in- 
mates were made, and they were forthwith licensed, it is 
very doubtful whether any further command would be 
obtained over them than at present exists, at least for 
the purpose of suppressing the traffic in seduction. The 
example of France shows that the system of recognition 
and license has little, if any, effect on the procuring and 
alluring of girls from the provinces.* 

To give a succinct summary of the historical, theore- 
tical, and practical views presented to the reader in the 
preceding pages, is all that now remains to be accom- 
plished. 

* See anti^ p. 157. 
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With respect to the legislation of remote times and 
countries, our knowledge, as has been observed, is ne- 
cessarily of itself so scanty, both of the laws themselves 
as of the state of existing facts they were intended or 
calculated to meet, that we can predicate little respect- 
ing them with any satisfactory degree of certainty. We 
have, however, undoubted evidence of efforts made to 
restrain and suppress those particular vices and evils 
which now call for legislative interference in this coun- 
try. In the states of Greece and the empire of Rome, 
we see that legislation was directed against public and 
private prostitution, but apparently of an imperfect kind, 
the necessary result of its foundation on mere principles 
of political economy, and the absence of the higher 
motives of Christianity. In Athens and in Sparta, the 
raising of men for the purposes of the state was the 
foundation of the legislation of Solon and Lycurgus 
with reference to the intercourse of man and woman. 
The principle was adhered to in Borne. A marked 
change occurs, however, in passing from Greece to Italy ; 
for we see in the legislation under the Caesars (with 
traces of it at even an earlier period) vigorous endea- 
vours made to preserve female chastity for its own sake, 
by punishing attempts of every kind directed against it, 
whether by force or by fraud, of a private or public 
kind. Through it all, that extraordinary parental 
power is visible, unparalleled in the history of any other 
country, which, treating the daughter as the property 



241 

of her father, made not only any attempt on her virtue 
an mvasion of his right, but, where she yielded, ope- 
rated also as a forfeiture of her life. The corruption of 
morals proceeded notwithstanding, and could not be 
stayed even by the efforts of Justinian. 

Among the German nations, on the other hand, we 
find families — households, not cities, allied by domestic 
ties, and apparently esteeming chastity for the happiness 
it caused, enforcing it by peculiar laws and by the 
penalty of the ^^wehrgeld." From the peculiar cha- 
racter of these nations, and the absence of large towns, 
we are without traces of laws against public prostitution 
or the traffic in seduction. Their customs and their 
manners having been transferred with the Saxons to 
England, and taken firm hold, were now strengthened 
by the effects of Christianity, and the laws of the kings 
and the "witan" In favour of morality and chastity 
were enforced and illustrated by a belief in the Divine 
injunctions of Holy Writ. 

After the Norman conquest, and the establishment of 
ecclesiastical courts, the cognizance of all offences against 
chastity, as well those that were previously public 
offences, as matters over which the Church had ever 
held jurisdiction, was transferred from the King's to the 
Bishop's courts, with the exception of those charges in- 
volving personal violence. The judges and expounders 
of law in the King's court, appear to have gradually lost 
sight of the distinction between the mere transfer of 
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authority and the existence of the laws and offences. 
Either from the fear of trespassing on ecclesiastical 
authority, or from a laxity of high principle, and a low 
estimate of woman's position, or from mere negligence, 
or perhaps from all these causes and motives combined, 
the power of the King's court was gradually restrained 
by the judges themselves, until the notion that a parent 
had any legal interest in the chastity of his child, or that 
the public was interested in preventing persons, from 
motives of lucre, procuring women to prostitute them- 
selves, was exploded. There was legislation, it is true ; 
but it was against personal violence or for the protec- 
tion of property, the loss of which sometimes involved 
the abduction of a daughter. To protect the pro- 
perty, therefore, it was necessary to check the abduction 
of the woman as one of the incidents in the offence. 
Provisions made for the repression of violence are not 
calculated to meet the progress of vice, which changes 
its character and aspect. The forcible ravisher of one 
age is represented in a subsequent period by the frau- 
dulent seducer; and as the liighwayman has given place 
to the sharper and pickpocket, so the aider and abettor 
of a rape is changed into a procurer and panderer to 
vice. 

In the meantime, from the corrupt practices of the 
Church before the Keformation, and from various causes 
since, the power of the ecclesiastical courts has become 
of no practical utility in correcting morals, and en- 
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forcing the jurisdiction assigned to them. We thus see 
that this transfer of authority, although at the time 
perhaps calculated to effect the object in view, is one 
cause why we are at this time so deficient in our laws 
and powers for the protection of women. The laws 
have, in fact, receded, while vice has advanced. 

The time has arrived when something must be done 
in good faith and in earnest. Even the exponents of the 
common law, when not actually tied down and confined 
by express decisions, have felt the spirit of extension and 
the growing wants of the age ; but still the powers of 
that law are either undefined, or, where defined, they 
generally illustrate the necessity for the interference of 
the legislature. 

Looking around us to see what other nations have 
done, we find Prussia and Austria, France, and even 
Italy itself greatly in advance ; while in America, South 
as well as North, we see code upon code all well di- 
gested and prepared by the ablest hands, and all giving 
a prominent place to the repression of the crimes and 
the attainment of the particular objects sought to be 
effected here. 

The points which require especial attention, and to 
be put prominently forward in our country, are — 

First. The express recognition of a parent's legal 

interest in respect of his daughter's chastity. Without 

this recognition, as the foundation of legislation on this 

subject, no measure can be complete or satisfactory. 

B 2 
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Secondly. That the efforts by fraud and falsehood to 
procure women for the purposes of seduction and pros- 
titution, be placed upon the same footing, and dealt 
with upon the same principles, as fraud and falsehood 
with reference to goods and money; not so much for 
the purpose of assimilating the nature of the offence and 
the punishment in each class of cases, but that the 
crime may be regulated rather by the fraud and false- 
hood employed, than by the wisdom or simplicity of the 
person against whom it is directed. 

Thirdly. That the landlords of houses knowingly and 
wilfully permitting their property to be used for 
the purposes of prostitution, be made amenable to the 
law. 

The various particular measures proposed to effect 
these objects, with their supposed operation, have been 
explained at length, but may be thus enumerated, 
divested of all technical phraseology : — 

With reference to private or simple seduction : — 

1. To give a right of civil action to a parent or other 
relative against the seducer of his daughter, to re- 
cover damages in respect of the injury done him 
and his family by the defendant's wrongful act. 

2. To make the seduction of a girl under twenty-one 
by her master, a misdemeanour. 

3. To give power to the jury in cases where a master 
is indicted for a rape upon his servant under 
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twenty-one, and he is acquitted of the charge of 

rape, to find him guilty of the misdemeanour, if the 

evidence shall warrant such finding, 
4. To make the hiring or taking into service of any 

girl under twenty-one for the purpose of seduction, 

a misdemeanour. 
5. . To make the carnal knowledge of children under 

fourteen a misdemeanour. 
6. To declare that the forcible abduction or detention 

of any woman is a misdemeanour. 

With reference to the traflBc in seduction, the follow 
ing offences to be made misdemeanours : — 

1. The procuring any girl or woman (irrespective of 
age), by false pretences or fa;lse representations, to 
have illicit connection with the defendant or any 
other person, whether such other person be or be 
not known to the defendant. 

2. The procuring any girl under twenty-one by any 
means of a fraudulent nature, or, if the procuring 
be for gain or lucre, by any means whatever, to 
have illicit connection with any other person. 

3. The procuring any girl or woman by the several 
means, and in the several cases above mentioned, 
to resort to any brothel or house of ill fame, or to 
leave her house or parents for the purpose of illicit 
connection. 

To make the attempt to commit either of the above- 
mentioned misdemeanours, itself a misdemeanour. 
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A declaration that the above provisions should not 
interfere with the right of action of any parent, &c 

With regard to brothels : — 

1. To make the landlord or owner amenable by 
giving him notice of his house being so used, on 
complaint of that fact made to a magistrate. If 
the offence be not abated within a certain time, 
the landlord and tenant to be summoned before a 
magistrate, and upon conviction fined. 

2. To give a landlord power to declare a lease void, 
and to enter on the premises. 

3. If a landlord, having such notice as above-men- 
tioned, does not avail himself of his right of entry, 
or get rid of the tenant, his power of distraining 
for the rent to cease, and a magistrate to eject and 
take possession and hold, until the costs of the 
information and proceedings are defrayed. 

4. To give persons the power of appealing to a Court 
of Quarter Sessions. 

5. To define brothels. 

6. To give powers of search in respect of these 
houses. 

The repeal and reconstruction of the late Act, 12&13 
Vict. c. 76., is involved in the measures here suggested. 
The statute 9 Geo. IV. is not necessarily interfered 
with ; but to make the provisions complete and intel- 
ligible, it would be desirable to include the whole law 
on the particular subject in one statute. 
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As already intimated, the measure should be as well 
for declaring and defining the common law, as for its 
amendment. 

That the provisions of which the above are an ab- 
stract, present a perfect remedy, even as far as law can 
go, is not for one moment pretended. The contrivers 
of fraud would find means of evasion in this case, as in 
all others. Every provision must have the test of 
practical experience, and an opportunity be given for 
remedying unforeseen difficulties and omissions before 
the legislator can withdraw his watchful care and 
anxiety, or consider his task completed. 

When his part is fulfilled, it remains for the executive, 
backed by the cordial co-operation of the well-afiected 
portion of mankind, to effect the rest. That co-ope- 
ration and assistance (without which any system of law 
must be a dead letter) cannot be hoped for as long as 
the answer to the complaint of the father of an Alice 
Grinnell is, that there is *^ no legal wrong done to him, 
no invasion of his legal right ; " or while the deliberate 
declaration that " it is no offence for any one, for lucre, 
to procure persons of both sexes to resort to a brothel 
for the purposes of prostitution," remains recorded and 
uncontradicted. 

THE END. 
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